THE FLORIDA VOLUME 79, NO. 4 APRIL 2005 


BAR JOURNAL 


ADVANCING THE COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


‘onsumer Arbitration: 
Working Now and 
Will tt Work in the 
Future? 


*AUTO**3-DIGIT 481 
0133793 3/134/6787 


BOX 1346 
ANN ARBOR MI 48106-1346 


| 
PROQUEST 
300 N ZEEB RD 
i 
re 


Introducing the LexisNexis” Practice Guide on Florida Civil Procedure: 


There’s a revolutionary new approach to building your case or just getting 
quick, complete answers on procedural issues. It’s the LexisNexis Practice 
Guide on Florida Civil Procedure. Whether you prefer the familiarity 

Enjoy comprehensive coverage on all and comfort of a book format, or like starting online, you'll enjoy all 

areas under Florida civil procedure these advantages: 

with this 5-volume set, including: e A detailed Table of Contents, helping you quickly find your topic 


* Pretrial (2 volumes) e Over 460 checklists and sub-checklists, providing step-by-step guidance 


* Discovery 
weupias, to complete critical tasks 


Motions 
Thousands of references to key cases, related cases or exceptions to rules 


¢ Trial and Posttrial 
Judicial Notes, giving you an inside perspective from the bench 
Cross-references to analytical materials, helping expand your research 
Downloadable, modifiable forms 


A balanced perspective from a board of experienced litigators and 
judicial consultants 


For more information on this exciting new product, call 877.810.5324 
or go to www.lexisnexis.com/FL practice 


LexisNexis’ 


It’s how you know™ 


LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under license 
It's How You Know is a trademark of LexisNexis, a division of Reed Elsevier Inc 


© 2005 LexisNexis, a division of Reed Elsevier Inc. All rights reserved AL7791 


i | 
| 

é 

) 
i ® 

: 


seatbelts. 


RICCI-LEOPOLD. 


WEST PALM BEACH, FL 


FOR MORE INFORMATION, CALL 1-800-699-1914 or visit RICCILAW.COM 


The hiring of a lawyer is 
efore you decide, ask us 


after year, case after case, EW! NAL 
an important decision that should not be based solely upon advertisements. 


651 East JEFFERSON STREET 
TALLAHASSEE, FLORIDA 
32399-2300 
(850) 561-5600 
www.FLABAR.org 
www.ficourts.org 


PUBLISHER 
John F. Harkness, Jr. 
Epitor 
Cheryle M. Dodd 


ASSOCIATE EDITOR 
Laura L. Jonnson 


AssisTANT Epitor 
Melinda Melendez 
ADVERTISING DIRECTOR 
Randy Traynor 
SALES ASSOCIATE 
Bruce Mellinger 
CIRCULATION 
Georeen Busch 


Published monthly except July/August, 
which is a combined issue, by The Florida Bar, 
651 East Jefferson Street, Tallahassee 32399- 
2300, telephone (850) 561-5600. Periodicals 
postage paid at the Post Office in Tallahas- 
see, Florida 32399-2300 and at additional 
mailing offices. The Florida Bar Journal, ISSN 
0015-3915, Pub. No. 200-960. 

Subscriptions: Florida Bar members re- 
ceive the Journalas part of their annual dues 
payment. Nonmember subscriptions are $50 
a year; single magazine copies, $5; Septem- 
ber directory issue $45 ($35 to Bar members). 
Single copy sales subject to Florida sales tax. 

Advertising copy is reviewed, but publi- 
cation herein does not imply endorsement 
of any product, service or opinion adver- 
tised. Advertising rate cards will be fur- 
nished upon request. Rates available by 
calling (850) 561-5601. 

Views and conclusions expressed in ar- 
ticles herein are those of the authors and not 
necessarily those of the editorial staff, officials 
or Board of Governors of The Florida Bar. 

The Florida Bar Journal welcomes letters 
to the editor. Letters should be no longer than 
500 words and may be edited. Letters should 
be directed to “Letters to the Editor,” The 
Florida Bar Journal, 651 E. Jefferson St., Talla- 
hassee, FL 32399-2300 or e-mailed to 
cdodd@fiabar.org. 

©2005 The Florida Bar. Printed in U.S.A. 

POSTMASTER: Send change of address to 
The Florida Bar, Membership Records, 651 E. 
Jefferson St., Tallahassee, FL 32399-2300. 


APRIL 2005 


Features 


Florida’s “Valued Policy” Law—The Eye of the Storm 
by John V. Garaffa 


Consumer Arbitration: Is It Working Now and Will It 
Work in the Future? 
by Joseph M. Matthews 


Columns 


For the Members: New Services and an 
Improved Web Site 
by Kelly Overstreet Johnson 


The Need for Tax Reform or Tax Replacement 
by Denis Kleinfeld 


Probable Problematic Pitfalls in Preparing 
Prenuptial Agreements 
by Melvyn B. Frumkes and Christopher A. Tiso 


Disclaimer Statute May Permit Judgment Debtors to 
Deliver Money to Friends or Family With Nothing to 
Creditors, But Not Always in Florida 

by Robert C. Meyer 


Legal Chat Talk Show Popular in South Florida 
Haitian Community 


VOLUME 79, NO. 4 


Cover art by Joe McFadden 
2 THE FLORIDA BAR JOURNAL/APRIL 2005 


fe 

1950 _ 

4 
32 
37 
42 
48 


NOBLE ROYALTIES, INC. 


OIL AND GAS ACQUISITION IS OUR BUSINESS." 


Alternative 1031-Exchange Replacement Property 


REAL Estate’& ENERGY. 


ss BRIDGING THE GAP THROUGH 
1-EXCHANGE. 


Private Royalty Ownership 
Replacement Property Solutions 


For more information on Noble Royalties 
and the benefits of Private Royalty Ownership, 


contact us today. 


866.535.9220 toll-free 


www.nobleroyalties.com 


THIS ADVERTISEMENT IS NOT INTENDED TO CONSTITUTE AN OFFER TO SELL OR A SOLICITATION 
OF AN OFFER TO BUY ANY SECURITY. 


sat 
¥ £ 
| 
< 
WA 
a 
| 
| 
| 


President’s Page 


For the Members: New Services 


and an Improved Web Site 


he Florida Bar provides 

many services and ben- 

efits for its members. Un- 

fortunately, many of those 
services and benefits are underuti- 
lized. While touring the state, I am 
constantly surprised that many of 
our members are unaware of the ser- 
vices The Florida Bar provides. My 
favorites are our highly praised eth- 
ics hotline, which guides members in 
their contemplated ethical conduct, 
and our LOMAS program, which 
teaches members practice manage- 
ment skills. These are fabulous mem- 
ber services, and I would encourage 
you to take advantage of them. 

Your Board of Governors and I 
have been working hard to develop 
some new services for our member- 
ship. I am excited to tell you about 
three of them I hope will be avail- 
able in the next month or so. 

First, free online legal research to 
all Bar members! The plan, which 
is being developed with FastCase, 
would provide Florida case law since 
1950, U.S. 11th Circuit and Fifth 
Circuit courts of appeals decisions, 
U.S. Supreme Court decisions, 
Florida statutes, the Florida Admin- 
istrative Code, and the Florida Con- 
stitution, free of charge to all Florida 
Bar members. 

Although intended as a basic ser- 
vice, Bar members will have the 
option of paying for additional ser- 
vices. FastCase was selected after 
negotiations with six companies 
that submitted bids, as it offered the 
best price for the basic services the 
Bar wanted to offer its members. In 


addition, FastCase is an existing, 
experienced company that has pri- 
vate clients, and is working to pro- 
vide a similar service for two other 
state bar associations. 

If all the details can be worked out, 
the Board of Governors could ap- 
prove the final contract at its April 8 
meeting. If that occurs, The Florida 
Bar will be offering free training 
during the June Annual Meeting. We 
expect new and young Bar members 
to benefit from the service as they 
work to set up their practices and 
begin their careers. We also hope that 
older lawyers, who may have been 
daunted by complex and expensive 
online research services, will be in- 
terested. The price will be right and 
the chance for free training will al- 


low Bar members to sample cyber- 
research with the investment of 
only a little time. 

The online research will be avail- 
able from the Bar’s Web site, 
www.flabar.org, which is itself un- 
dergoing an overhaul. Begun six 
years ago, the Web site has pro- 
vided increasing amounts of infor- 
mation and has become one of the 
Bar’s most valuable resources, both 
for members and the public. The 
Web site includes, by way of ex- 
ample, a search feature to help citi- 
zens find lawyers, the Rules Regu- 
lating The Florida Bar, and a wide 
variety of links. It isn’t, however, as 
user friendly as it should be be- 
cause our emphasis has been in 
providing the information, rather 
than organizing it in a simple for- 
mat and an easy-to-find manner. 

The redesign effort is already 
well under way as you read this 
column. A group of 50 people is 
checking suggested revisions for 
clarity and efficiency. The goal is to 
make the site easier to use, more 
attractive to view, and useful and 
valuable for both lawyers and the 
public. We hope that when the re- 
design is completed, you will be 
able to find any information with 
no more than two or three clicks. 

This is particularly important 
because of the wide variety of in- 
formation available on the site— 
including some that was previously 
printed in the Bar Journal’s annual 
directory issue. Because the Web 
site provides the most current in- 
formation, particularly regarding 


These new programs require a lot of planning and 
evaluation, but your board and | feel this work is worth it. 
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Enrique J. Martin, Esq. Douglas Ulene, Esq. 
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Gregory W. Coleman, Esq. Carlos J. Deupi, Esq. 
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Julio C. Esquivel, Esq. Kim A. Hines, Esq. 
SHUMAKER, LOOP & KENDRICK, LLP STEEL HECTOR & DAVIS LLP 
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Becky S. Schaffer, Esq. Laura M. Holm, Esq. 
POST, BUCKLEY, SCHUH & JERNIGAN, INC. BERGER SINGERMAN 
Luca Bronzi, Esq. David Magli, Esq. 
HOGAN & HARTSON LLP SUTHERLAND ASBILL & BRENNAN LLP 
Armando A. Tabernilla, Esq. Stuart Kapp, Esq. 
FLORIDA CRYSTALS CORPORATION PROSKAUER ROSE LLP 


__ STATUTORY REGISTERED OFFICES NATIONWIDE & OFFSHORE | 


MIAMI CHICAGO AUSTIN NATIONWIDE . 
(305) 672-0686 (773) 935-3920 (512) 506-8500 (800) 672-9110 P 


PALM BEACH DELAWARE ATLANTA 
(561) 694-8107 (302) 424-4866 (404) 995-0540 
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Agent Director Incorporation Services 
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eQualification eDocument Retrieval 
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member data, the Board of Gover- 
nors removed some of the content 
of the annual directory last year. 
Another reason for removing sec- 
tions was to address the increased 
printing and mailing expenses for a 
900-page publication. All directory 
information, or links to it, is avail- 
able through the Web site. 

You can look up a lawyer in the 
directory, or find the same lawyer 
using the Attorney Search service on 
www.flabar.org. The Web site listing 
includes the most recent member 
information: address, telephone and 
facsimile numbers, and e-mail. Also 
available is the date of admission, 
board certification, circuit and 
county location, and status (mem- 
ber in good standing, inactive, re- 
tired). Bar members may be located 
by geographic area also. With a well 
organized Web site, you can actually 
find the information faster than by 
picking up the book (although some 
of us will always be more comfortable 
with the printed version). 


Along with the Web site overhaul, 
the Bar is examining another re- 
lated service, allowing lawyers to 
link their Web sites to their personal 
information on www.flabar.org. This 
would mean that when potential cli- 
ents use the Attorney Search service 
on the site (one of its most popular 
features), instead of just getting a 
name, address, and phone number, 
the viewer would also get a link to 
the lawyer’s (or the firm’s) Web site. 

Details still need to be developed. 
Concerns must be addressed such as 
whether those Web sites would have to 
conform with Bar advertising rules and 
whether the Bar should charge a fee to 
offset the cost of setting up the link. 

These new programs require a lot 
of planning and evaluation, but your 
board and I feel this work is worth 
it. We hope you will, too. 


KELLY OVERSTREET JOHNSON 


Editor’s Note: Dorothy Easley’s article, “Plain English’ Jury Instruc- 
tions: Why They’re Still Needed and What the Appellate Community Can 
Do to Help,” 78 Fla. B.J. 68 (October 2004), set out on page 68 a number of 
suggestions for improving the comprehensibility of instructions. For those 
suggestions, the author inadvertently failed to credit the article by Pro- 
fessor Joseph Kimble, “How to Mangle Court Rules and Jury Instruc- 
tions,” 8 Scribes J. Legal Writing 39, 53-54 (2001-2002). The author 
deeply regrets and sincerely apologizes for that error. 


Oath of Admission to The Florida Bar 


to which disbarment may be had. 
“| do solemnly swear: 


State of Florida; 


able under the law of the land; 


the cause with which | am charged; 


help me God.” 


The general principles which should ever control the lawyer in the practice of 
the legal profession are clearly set forth in the following oath of admission to the 
Bar, which the lawyer is sworn on admission to obey and for the willful violation 


“| will support the Constitution of the United States and the Constitution of the 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly debat- 


“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to mis- 
lead the judge or jury by any artifice or false statement of fact or law; 

“t will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensation in connection with their business except 
from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the justice of 


“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 
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Quickly, Easily and Efficiently. .. 


Let Empire Be Your Source for Corporate Kits and Filing Articles of Incorporation 


CORPORATE KITS 
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$58.00 
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$58.00 
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ELECTRONIC FILE 
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MENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK FILE 
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We pick-up and hand file your articles with the Secretary of State. (FILED THE NEXT 
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$25.00 + Fees + Kit 


The easiest and fastest. We prepare your articles and file them electronically with the 
Secretary of State. (KIT & DOCUMENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK STAND 
$28.75 Incl. Fees/Electronic $33.25 


We obtain certificates of good standing or corporate status from the Secretary of State. 
(24 HOURS). 


QUICK COPY 
$20.00 + Fees 


We obtain copies/certified copies of documents from the Secretary of State. (1-2 WORK 
DAYS). 


UCC SEARCHES 
$20.00 + Fees 


We search and file UCC1 and UCC3 with the Secretary of State. We obtain photocopies/ 
certified copies upon request. 


CUSTOM MINUTES 
No Charge 


We customize the minutes and bylaws with the corporate name and other information. 
Creating hand typed originals ready for signatures. 


JUDGMENT LIEN 
$15.00 + Fees 


We handle the completion of necessary forms and the filing of your judgment lien 
with the Secretary of State. 


Each Corporate Kit features: * Checklist * 


Instructions * Work Sheets * 8 Tab Dividers + 21 Certificates * Stock Transfer Ledger + Corporate Seal with Pouch + 


Padded Binder ¢ Slip Box * Waiver of Notice and Minutes of Annual Meeting of Shareholders + Waiver of Notice and Minutes of Annual Meeting of Directors 
* Minutes of Special Shareholders' Meeting + Notice of Annual Meeting of Shareholders + Notice of Organizational Meeting of Incorporators and Directors + 
Waiver of Notice of Organizational Meeting of Directors * Waiver of Notice of Organizational Meeting of Incorporators * Directors(s) Resignation * Notice of 
Special Meeting of Shareholders + Notice of Special Meeting of Directors + Resolution Granting Power of Attorney * Special Power of Attorney * Proxy * 
Independent Contractor Agreement * Buy-Sell Agreement + Employment Agreement + Banking Resolution * Cafeteria Plan * Cafeteria Plan Employee Benefit 
Election * Medical Expense Plan * Death Benefit Plan + Voting Trust + Stock Subscription + Executed Stock Subscription * Stock Purchases + Written Statement 
Organizing Corporation * S Corporation, formerly Subchapter S$ * Section 248 Election * Consent of Incorporators to Election of Initial Directors *Election of 


Directors * Election of Officers + 


Waiver of Shareholders Financial Reporting + Corporate 


Indemnification Plan + Application for Sales and Use Tax + Application for Employer ID Number ¢ Pre- 
Printed Envelopes for Both Applications + Election by Small Business Corporation (form 2553) * State 


Unemployment Status Report. 


1-800-432-3028 
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FLORIDA’S “VALUED PoLicy” LAw 


The Eye of the Storm 


by John V. Garaffa 


urricanes Charley, Frances, Ivan, and Jeanne 

have once again brought Florida insurance 

law under the microscope. In the midst of this 

examination is Florida’s valued policy law. For 
most insureds and their attorneys, there is an expecta- 
tion that insurance will be available to return the 
insured’s property to its pre-storm condition. Unfortu- 
nately, even for professionals, there are common miscon- 
ceptions about the interplay of contract and law in this 
area. One such common misconception is the proper ap- 
plication of Florida’s valued policy law. 

Florida’s valued policy law, F.S. §627.702,' was first 
enacted in 1899. Since then, the statute has undergone 
a number of legislative revisions. Subsection (1) provides 
that in the event of a total loss by a covered peril, the 
carrier must pay “the amount of money for which such 
property was so insured as specified in the policy and for 
which a premium has been charged and paid.” The val- 
ued policy law is part of every real property casualty in- 
surance policy written on property in Florida.” 

As noted by a Florida appellate court in the case of 
Springfield Fire and Marine Ins. Co. v. Boswell, 167 So. 
2d 780 (Fla. 1st DCA 1964), the principal object and pur- 
pose of Florida’s valued policy law is to fix the measure 
of damages in case of total loss.* To accomplish that goal 
the statute requires the insurer to ascertain the insur- 
able value at the time of writing the policy. The statute 
serves to “remove what would otherwise be a very 
troublesome and difficult issue to resolve either between 
the parties by negotiation or by the courts in litigation.”* 

There are two essentials of the statute. The first is 
that the building be “insured by [an] insurer as to a [e.s.] 
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covered peril.” The second is that the building be a total 
loss. If these two facts exist, the valued policy law man- 
dates that the carrier who chooses not to elect to repair® 
is liable to the owner for the face amount of the policy, 
no matter what other facts are involved as to the cost of 
repairs or replacement. In other words, if the carrier has 
liability to the owner for a building damaged by a cov- 
ered peril and that building is deemed a total loss, that 
liability under the valued policy law must be for the face 
amount of the policy.’ 

Originally, the valued policy statute applied to both 
total and partial losses caused by fire or lightning. In 
1939, the Supreme Court of Florida decided American 
Ins. Co. v. Robinson, 163 So. 17 (Fla. 1939), in which the 
insurer withheld payment of policy limits for a total loss 
by fire on the basis that the insured dwelling was in- 
fested with termites and damaged by dry rot during the 
policy period. The insurer stated the infestation dimin- 
ished the value of the structure and thus the amount 
that was due under the policy. The Supreme Court of 
Florida rejected the insurer’s position and did not per- 
mit depreciation in the face of a covered total loss by 
fire. The Robinson court stated its ruling was dictated 
by the valued policy statute. In 1969, the Florida Legis- 
lature amended the valued policy law so that the provi- 
sion referring to total losses applied to all covered per- 
ils. Inexplicably, no change was made to the provision of 
the valued policy law concerning partial losses, which 
still only applies to losses caused by fire or lightning. 

In light of the language of the statute and the opin- 
ions interpreting and applying that language, a total loss 
to insured property caused by windstorm is subject to 
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the valued policy law for total losses 
but not partial losses. In subsection 
(2) the law provides that, in the 
event of a partial loss caused by the 
perils of fire or lightning only, the 
insurer must pay “the actual 
amount of such loss.” However, as 
noted in State Farm Fire and Casu- 
alty Co. v. Patrick, 647 So. 2d 983 
(Fla. 3d DCA 1994), reh. denied, a 
partial loss due to windstorm is not 
subject to the statute. 

In Patrick, the insurer paid the 
insured actual cash value for dam- 
ages from windstorm and held back 
depreciation until the insured com- 
pleted the repairs. On appeal, the 
insured argued that the withhold- 
ing of depreciation until the in- 
sured completed the repair work 
was prohibited by the valued policy 
law.* The Florida Third District 
Court of Appeal held that “section 
627.702(2) is not applicable be- 
cause it covers only partial loss 
from fire or lightning; this case 
deals with wind damage.”® The 
court further held that “[iJn the 
absence of a specific prohibition to 
the contrary, the language of the 
contract is controlling,” thus rely- 
ing on the policy language to deter- 
mine whether the insurer could re- 
tain hold-back depreciation until 
repairs were completed.'” 

American Reliance Insurance Co. 
v. Perez, 689 So. 2d 290 (Fla. 3d DCA 
1997), also concerned a partial wind 
loss. The insureds decided not to 
repair the property after the loss. 
Given the insureds’ intent not to re- 
pair, the insurer paid the insureds 
actual cash value for the loss. The 
insureds then sued the insurer for 
the difference between actual cash 
value and replacement cost. The 
trial court awarded summary judg- 
ment in favor of the insureds. On 
appeal, the Florida appellate court 
first determined that under the 
policy language, the insureds were 
entitled to only actual cash value for 
the loss until they actually repaired 
or replaced the property.'! Addition- 
ally, the court determined that de- 
preciation was properly considered 
in determining “actual cash value,”!” 
reversed the summary judgment in 
the insureds’ favor, and remanded 


the case. The valued policy law was 
not even mentioned, presumably be- 
cause the case involved only a par- 
tial loss caused by windstorm, not 
fire or lightning. 


Blanket Coverage— 
The Exception 

Section 627.702 (3)(b) of Florida’s 
valued policy law limits the appli- 
cation of the first two paragraphs 
of the statute. It provides “The pro- 
visions of subsections (1) and (2) do 
not apply when: (b) Two or more 
buildings, structures, mobile homes, 
or manufactured buildings are in- 
sured under a blanket form for a 
single amount of insurance.” 

While there are no reported cases 
interpreting §627.702 (3)(b), the 
practical reason for the limitation 
is that the “total loss” of any one 
structure would not implicate the 
policy limit. Thus, the goal of the 
valued policy law, speedy payment 
of the amount the parties have fixed 
for the property, would not be ad- 
vanced by applying it where two or 
more structures are insured under 
a blanket form for a single amount 
of insurance. 


Definition of “Total Loss” 
Florida’s valued policy law is im- 
plicated when the insured structure 
is deemed to be a “total loss.” Un- 
fortunately, the statute does not de- 
fine the term “total loss.” Compli- 
cating perceptions of what 
constitutes a “total loss” are the 
impact of FEMA regulations for 
homes within designated flood 
plains” and the requirements of the 
Florida Building Code.'* While both 
sets of rules may impact the rebuild- 
ing process, they do not, by their 
terms, determine when a property 
is or is not a total loss for the pur- 
poses of Florida’s valued policy law. 
In cases in which a structure is 
involved, the courts have applied 
two tests to determine what consti- 
tutes a “total loss”: the “identity” 
test and the “restoration” test. Un- 
der the “identity test,” a structure 
is a total loss if the damage to the 
structure is so severe that it has lost 
its identity and character as a build- 
ing, even though a portion of the 
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building’s components remain and 
could be utilized for some useful 
purpose.'° Under the “restoration 
test,” a structure is a total loss if a 
reasonably prudent owner would 
not use the remains of the structure 
after the loss as a basis for restor- 
ing the building to its pre-loss con- 
dition.'® 

In Lafayette Fire Ins. Co. v. 
Camunitz, 503 So. 2d 1321 (Fla. 1st 
DCA 1987),"’ the Florida Supreme 
Court adopted the “identity test,” 
upholding the trial court’s use of a 
jury instruction using that test. The 
trial court advised the jury: 
That in construing a fire insurance policy, 
by a total loss, is meant that the build- 
ing has lost its identity and specific char- 
acter as a building, and becomes so far 
disintegrated, it cannot be possibly des- 
ignated as a building, although some part 
of it may remain standing. It matters not 
that some debris remains which may be 
useful or valuable for some purposes. A 
policy of insurance upon a building is an 
insurance upon the building as such, and 
not upon the material of which it is com- 
posed. The Court further charges you 
that if the identity and specific charac- 
ter of the insured building was destroyed 
by fire, although there was not an abso- 
lute extinction of all the parts thereof, it 
would still be a total loss within the policy 
of insurance herein. 


In light of the Florida Supreme 
Court’s holding, the critical issue is 
not the limits of the contract be- 
tween insured and insurer. While 
the parties agreement may set lim- 
its on benefits under the policy, dam- 
age which reaches those limits will 
not implicate the provisions of the 
valued policy law. Instead, the in- 
surer and insured will need to de- 
termine whether the “identity and 
specific character of the insured 
building was destroyed.” 


“Constructive Total Loss” 

In addition to the definition of “to- 
tal loss” under the “identity” test, 
when an insured building or struc- 
ture is damaged by a covered peril 
and an ordinance or regulation pre- 
vents repair, it may be deemed to 
be a “constructive total loss.”'* Such 
a designation will also result in an 
application of Florida’s valued policy 
law. The following Florida cases are 
instructive. 

In Netherlands Ins. Co. v. Fowler, 
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181 So. 2d 692 (Fla. 2d DCA 1966), 
the policy provided $10,000 in dwell- 
ing coverage to the extent of the ac- 
tual cash value at the time of loss, 
but not exceeding the amount it 
would cost to repair or replace the 
property and without any allowance 
for increased costs of repair or re- 
construction by reason of any ordi- 
nance or law regulating construc- 
tion or repair. Following a fire in 
which the insured building was sig- 
nificantly damaged, the city refused 
to allow the building to be repaired 
and ordered it demolished because 
it was deemed to be unrepairable 
and dangerous. 

The insurer appraised the dam- 
age caused by the fire at $4,619.69 
and tendered this amount. The in- 
sured refused to accept the tendered 
amount and sued for the $10,000 
face amount of the policy. The in- 
sured argued that under the valued 
policy law, she was entitled to the 
face value of the policy because the 
fire caused the damage that 
prompted the condemnation by the 
city. The insurer argued that the 
building was only partially damaged 
by the fire and that the total de- 
struction of the building was caused 
by operation of the building codes. 

The Florida appellate court 
agreed with the trial court in hold- 
ing that the building was a total loss 
under the circumstances and that 
the valued policy law applied, enti- 
tling the insured to the full face 
amount of the policy. The court rea- 
soned that even though the fire had 
only partially damaged the building, 
the loss was a “constructive total 
loss” because the city found the 
building to be unrepairable and or- 
dered its destruction. 

Following the language in Fowler, 
a loss is deemed to be a “construc- 
tive total loss” when an insured 
building or structure is damaged by 
a covered peril and repairs are pro- 
hibited pursuant to an applicable 
law or ordinance. Under these cir- 
cumstances, the Fowler court con- 
cluded that payment of the policy 
limit, or the “value of the policy,” 
must be paid to the insured. How- 
ever, the outcome is different when 
the insured building or structure is 


damaged by a covered peril and the 
cost of repairs are only increased 
pursuant to an applicable law or or- 
dinance. As described below, these 
situations do not trigger application 
of the constructive total loss rule 
and therefore do not require a pay- 
ment of the policy limits under 
Florida’s valued policy law. 

In Regency Baptist Temple v. Ins. 
Co. of North America, 352 So. 2d 1242 
(Fla. lst DCA 1977), part of the roof 
of the insured structure collapsed 
under the weight of standing water. 
It was determined that the collapse 
occurred because the entire roof was 
originally installed with the trusses 
upside down. Thereafter, the parties 
reached a settlement on replacing 
the collapsed portion of the roof. 
However, pursuant to a local ordi- 
nance, the city refused to issue a 
building permit unless the entire 
roof was replaced. When the insurer 
refused to pay to replace the entire 
roof, the insured filed suit. The trial 
court found that, under the terms of 
the policy, the amount payable was 
“the replacement cost of the property 
damaged or destroyed at the time of 
loss without deduction for deprecia- 
tion.” The policy excluded coverage 
for loss “occasioned directly or indi- 
rectly by enforcement of any local or 
state ordinance or law regulating the 
construction, repair or demolition of 
buildings or structures.” 

On appeal, the Florida appellate 
court agreed with the trial court, 
holding that the loss was not a to- 
tal loss, and refusing to require the 
insurer to pay for the code upgrades 
for the undamaged portion of the 
roof. In addition, regarding the pro- 
vision that explicitly excluded cov- 
erage for loss due to the enforce- 
ment of any ordinance or law 
regulating construction or repair, 
the court noted: 

The rule is otherwise when, in the case 
of loss by fire or lightning, such a pro- 
vision conflicts with Florida’s valued 
policy law, §627.702, Florida Statutes 
(1975). Netherlands Ins. Co. v. Fowler, 
181 So. 2d 692 (Fla. 2d DCA 1966). The 
present case should also be distin- 
guished from cases in which an ordi- 
nance or regulation prevents repair of 
a damaged building. In those cases 


courts have declared the building a 
“constructive total loss” and held the 
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insurer liable for the building’s entire 
value.’® 


Thus, simply because an ordi- 
nance or law may require repairs to 
undamaged portions of the building 
or structure, this does not render the 
loss a constructive total loss as long 
as the ordinance or law does not pre- 
vent repairs. 


Policy Limits as “Total Loss” 

There is a common misconception 
that when potential repair or re- 
placement costs near policy limits, 
that the property is a “total loss” for 
the purposes of the valued policy 
law. However, whether a property is 
a “total loss” is not related to the 
cost of repair. Instead, as noted 
above, that designation will depend 
on whether the structure has lost its 
identity and character as a build- 
ing” or is considered a “constructive 
total loss” because law or ordinance 
prohibits the insured from repair- 
ing the structure and thus return- 
ing it to functional use. 

Once a property has been deter- 
mined to be a total loss, the parties 
must look to the statute and the 
policy to determine what is owed. 
Keeping with the legislative history 
of the statute, there is no occasion 
to consider actual or replacement 
costs. The parties to the contract 
must also bear in mind that the re- 
verse is also true. When the struc- 
ture is not a “total loss” the restric- 
tions and exclusions of the policy 
may dictate significant limits on 
benefits despite the fact that antici- 
pated replacement or repair costs 
meet or exceed policy limits. 


Mierzwa: A Category Five 

In Mierzwa v. Florida Windstorm 
Underwriting Ass’n, 877 So. 2d 774 
(Fla. 4th DCA, 2004), a Florida ap- 
pellate court addressed the implica- 
tions of Florida’s valued policy law 
in a case involving multiple carri- 
ers insuring the same property for 
different perils. The homeowner had 
wind insurance with one carrier and 
flood insurance with another. The 
wind insurer’s policy contained an 
anticoncurrent cause clause exclud- 
ing coverage for any damage other 
than by wind. The dwelling sus- 
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tained both wind and flood damage. 
An ordinance of the city of Fort Lau- 
derdale required buildings to be 
made to conform to the current con- 
struction requirements whenever 
repairs and alterations amounted to 
more than 50 percent of the value 
of the existing building during any 
12-month period. For the insured’s 
building, the building code required 
that the site be elevated and this 
could not be done without demolish- 
ing the structure. The city con- 
demned the building once it deter- 
mined that the cost of repairs for the 
total damage exceeded half the 
value of the building. 

The insured argued that Florida’s 
valued policy law required the wind 
insurer to pay the face amount of 
the policy if the building was a to- 
tal loss even if there were multiple 
policies on the property and wind- 
storm resulted in a fraction of the 
damage to the property. The insured 
also argued he was due an addi- 
tional 25 percent in benefits under 
the ordinance or law coverage. The 
wind insurer argued that it was li- 
able only for its pro rata share, not 
for the face amount of the policy. The 
trial court found for the carrier. The 
trial court also refused to award any 
additional sum for “law and ordi- 
nance” coverage, ruling that the 
damage by windstorm alone had not 
resulted in damage exceeding 50 
percent of the structure’s value and 
thus had not resulted in the appli- 
cation of the city ordinance. 

Importantly, either the insurer 
did not argue that the valued policy 
law does not apply, or the trial court 
did not accept such an argument. 
The trial court did accept the argu- 
ment that, notwithstanding the ap- 
plicability of the valued policy law, 
the insured need not pay its limits. 
The insurer defended its argument 
for a pro rata liability on appeal. 
Despite the apparent equities in fa- 
vor of the insurer, the Florida ap- 
pellate court reversed the trial 
court, holding the insurer was liable 
for both the face value of the policy 
and the additional amount for law 
and ordinance coverage. 

The Florida appellate court found 
that the meaning of Florida’s val- 


ued policy law was “simple and 
straightforward.” If the building is 
insured by an insurer for a covered 
peril and the building is deemed to 
be a total loss, the valued policy law 
mandates that the carrier is liable 
to the owner for the face amount of 
the policy, no matter what other 
facts are involved as to the cost of 
repairs or replacement. According to 
this Florida appellate court, once 
there is a determination that there 
is a covered peril and a total loss, 
the actual cause of the total loss is 
irrelevant. 

The quixotic nature of the 

majority’s decision is addressed by 
Judge Gross’ concurring opinion. In 
that opinion, Judge Gross, urges the 
application of a “proximate cause” 
standard: 
I disagree with the majority’s holding 
that “if the insurance carrier has any 
liability at all to the insured for build- 
ing damage by covered peril and deemed 
a total loss, that liability is for the face 
amount of the policy. 

The better rule is to require that a 
covered peril be the proximate cause of 
the total loss in order to trigger the val- 
ued policy law ....A proximate cause 
analysis does not change this case, since 
it is clear that but for the wind damage, 


the ordinance would not have been 
brought into play. 


While more balanced than the 
majority opinion, the relief promised 
by Judge Gross’ “proximate cause 
rule” or “but for” standard might 
prove to be a bit illusory in this par- 
ticular application. It would only 
apply where the structure would 
have been deemed a constructive 
total loss or an actual total loss even 
in the absence of the damages 
caused by the covered peril. Even if 
Judge Gross’ “proximate cause rule” 
was adopted by other Florida courts, 
it is suspect as to whether the uni- 
verse of applicable claims would be 
significant. Nevertheless, the test 
suggested by Judge Gross’ concur- 
ring opinion would at least avoid the 
more Kafkesque results of the 
majority's decision. 

Perhaps the most disturbing as- 
pect of the Mierzwa decision is its 
superficial, broad brush approach 
to the rights of the parties under 
the terms of the contract. After 
finding that each of multiple carri- 
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ers insuring the same property 
would owe policy limits to the in- 
sured, the Mierzwa court found that 
the windstorm insurer also owed an 
additional amount over policy lim- 
its for its “law and ordinance” cov- 
erage. Without substantive com- 
ment, Mierzwa sets aside the 
contract’s requirement that in- 
creases in benefits due to “law and 
ordinance” coverage depend on 
whether the damage caused by the 
covered peril actually resulted in 
increased costs due to the applica- 
tion of a “law or ordinance.” In 
simple terms, it seems clear that 
such coverage was simply not due 
unless the amount of the loss ex- 
ceeded the policy limits for the 
dwelling. No such calculations were 
ever made or addressed by the 
court. The court acknowledged that 
the purpose of the coverage was to 
compensate the insured for the in- 
creased costs of reconstruction 
caused by changes in local building 
codes adopted after the original 
construction of the building. De- 
spite that reality, the court failed 
to make any findings as to what the 
reconstruction costs would be or 
whether they were actually in- 
creased by any law or ordinance. 
Instead, without any further dis- 
cussion or explanation, the court 
advised: “The resolution of this 
claim is partially related to the de- 
cision on the VPL issue; if the build- 
ing is deemed a total loss for the 
purpose of VPL it should certainly 
be deemed a total loss for purposes 
of this ordinance or law coverage.” 


Mierzwa Under 
the Microscope 

As Judge Gross seems to recog- 
nize, given the historical and public 
policy context of the valued policy 
law, it is clear that the statute was 
not written to apply to a policy that 
excludes the peril that is the cause 
of an actual or constructive total 
loss. That is, the valued policy law 
was neither intended nor written to 
apply where a first-party property 
carrier excludes certain causes or 
perils from coverage and only when 
those excluded perils or causes are 
combined with the covered peril or 
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cause is there a constructive total 
loss or actual total loss. 


Expectations of the Parties— 
The Contract and the Law 

In one respect, the court’s deci- 
sion with respect to the dwelling 
limits appears consistent with the 
terms of the valued policy law, 
which both the insurer and the ho- 
meowner are presumed to know. On 
its face, the statute does not pro- 
vide for valuation of actual dam- 
ages once the building has been 
condemned. Similarly, the statute 
does not provide for prorating the 
amounts due for the dwelling un- 
der a valued policy when there are 
multiple policies. 

However, while Mierzwa appears 
to apply the language of the valued 
policy law literally, it ignores the 
purpose of that statute which was 
to compel the payment of policy 
limits when there is a total loss as 
the result of a covered peril. In 
Mierzwa, the contributing cause of 
the construction loss was expressly 
excluded from coverage. In apply- 
ing the valued policy law, the 
Mierzwa court relied upon the Sec- 
ond District’s decision in Millers 
Mut. Ins. Assoc. v. La Pota, 197 So. 
2d 21, (Fla. 2d DCA 1967). Despite 
the court’s citation, the facts of the 
case are distinguishable from the 
facts of Mierzwa. More importantly, 
the reasoning of the La Pota court 


is completely inconsistent with the | 


result reached in Mierzwa. 

In La Pota, one covered peril 
caused the total loss and thus the 
application of the valued policy law. 
Two different insurance companies 
provided fire insurance policies cov- 
ering the same risk of fire that re- 
sulted in the application of the val- 
ued policy law. One of the carriers, 
Millers Mutual Association of Illi- 
nois, attempted to argue a “pro rata 
liability” thus reducing its coverage 
below its policy limits. The La Pota 
court held that the insurer could not 
pro rate liability but must pay its 
policy limits under the valued policy 
law. The court quoted Rutherford v. 
Imperial Ins. Co., 164 So. 2d 213, 214 
(Fla. lst DCA 1964): 


The New York Rule, which we think re- 


flects the better view and weight of au- 
thority is that, barring any agreement 
to the contrary, a fire insurance policy 
is a contract to insure against fire loss, 
and its premium are assumed to repre- 
sent the fair equivalent of the obligation 
contracted for by the insurer without 
knowledge of the existence of collateral 
remedies. 


While troublesome from a per- 
spective of the principles of indem- 
nity, the resolution nevertheless met 
both the expectations of the insurer 
who had insured the property for 
fire, and the public’s desire to hold 
insurers to their bargains with poli- 
cyholders. Of course, this is exactly 
what does not occur under the 
Mierzwa facts. In Mierzwa, an in- 
surer is suddenly compelled to pay 
policy limits as a result of perils and 
causes expressly excluded from cov- 
erage and for which premiums were 
never collected from the insured. 

The problem with Mierzwa is 
clear: The court is trying to fit a 
2004 fact pattern into a 100-year- 
old statute. The valued policy law 
was written for one insurance con- 
tract, one covered peril, and one oc- 
currence resulting in a constructive 
total loss or actual total loss. The 
singular nature of the statute, upon 
which the Mierzwa court so heavily 
relies, is, paradoxically, evidence of 
this fact. The negative implications 
of the decision are just now becom- 
ing clear. 

Mierzwa appears to stand for the 
proposition that any first party 
property insurer that has any cov- 
erage for any damages resulting 
from an occurrence, and as a result 
of that occurrence the structure is 
deemed a constructive total loss or 
total loss, that first party insurer 
must pay its policy limits. Under 
the court’s ruling, this is true re- 
gardless of whether the damage 
insured against would ever had re- 
sulted in the condemnation deci- 
sion. The property in Mierzwa was 
damaged by a combination of flood 
and wind, a common combination 
in a hurricane. After Mierzwa, the 
property owner who suffers a se- 
vere loss can now rely on his or her 
windstorm policy limits to cover 
contemporaneous flood damages as 
well. The court’s decision thus in- 
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vites homeowners seeking to save 
on insurance to forgo costly flood 
insurance altogether. It may also 
invite insurers who do not wish to 
be stuck for the cost of uninsured 
perils to simply abandon Florida 
for jurisdictions where the policy’s 
limitations on covered perils will 
have meaning. 


Basic Principles 
of Indemnity 

Another significant concern 
raised by the Mierzwa decision is its 
disregard for the basic concepts of 
indemnity that underlie property in- 
surance law. The general rule is that 
damages are compensatory in na- 
ture and, as such, provide recovery 
to an injured party for injuries sus- 
tained and nothing more. Damages 
are generally unrecoverable where 
a plaintiff has not paid or is not li- 
able for such items as the insured 
in such a situation has suffered no 
loss. Jones v. Crawford, 361 So. 2d 
518 (Ala.1978). As the Third District 
Court of Appeal stated in Bank of 
Miami Beach v. Newman, 163 So. 2d 
333 (Fla. 3d DCA 1964): 

It is fundamental that a person is not 
entitled to recover damages if he has 
suffered no injury. 

The basis for the Florida District 
Court of Appeal holding was the nature 
of property insurance itself. Unlike 
event policies such as life insurance, 
valuation policies such as the one in this 
case are designed to protect or indem- 
nify the insured against loss. Under such 
coverage, the insured is not entitled to 
receive a stipulated payment merely 
upon the happening of a specified event. 
Instead, the policy provides indemnifi- 


cation within the limits of the policy for 
the insureds actual loss. 


The Third District Court of Appeal 
distinguished between event and 
valuation policies in DeCespedes v. 
Prudence Mut. Cas. Co. of Chicago, 
Ill. , 193 So. 2d 224, 226 (Fla. 3d DCA 
1966), aff'd., 202 So. 2d 561 (Fla. 
1967): 


Where the feared loss is susceptible to 
an objective financial determination, 
however, the principle of indemnity is 
applied (with a few rare exceptions). The 
primary purpose of this insurance is to 
indemnify the insured against loss, that 
is, to allow him a true restitution for the 
loss suffered. Now that a loss may be 
objectively estimated financially, the 
possibility of undue enrichment, profit 
or double recovery becomes obvious if 
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steps are not taken to limit the sources 
of recovery that may be available to the 
insured. The insured must not be en- 
couraged to use the coverage for profit 
as this intends to increase moral haz- 
ard and could ultimately undermine the 
whole concept of insurance. 


As noted by the court’s decision 
in DeCespedes, under the laws of the 
majority of states, including Florida, 
public policy has been held to pro- 
hibit a plaintiff from recovery more 
than once for a particular loss. In 
DeCespedes, the plaintiffs were in- 
jured when their automobile was in- 
volved in an accident with another 
automobile owned and operated by 
tortfeasor. The plaintiffs admitted to 
having settled their claims against 
tortfeasor and admit to having ex- 
ecuted releases. They then sought to 
recover a second time for their medi- 
cal expenses under the medical pay- 
ment provision of their automobile 
policy issued to the owner-driver of 
their car. The DeCespedes court re- 
jected the insureds attempt to ob- 
tain double payments from the 
tortfeasor and the insurer. The court 
noted that there was no contention 
that the settlement was in any way 
inadequate to fully compensate 
them for their expenses. As such, 
they had no loss to claim and were 
not entitled to use insurance cover- 
age for profit. 

In Mosley v. American Medical 
Intern., Inc., 712 So. 2d 1149 (Fla. 
4th DCA 1998), the court addressed 
the issue in a case involving an in- 
jured plaintiff who settled with the 
tortfeasor for all injuries and then 
attempted to sue the physician who 
treated him for alleged malpractice 
in treating those injuries. In reject- 
ing the plaintiffs claim against the 
physician, the court held that, a vic- 
tim has the option of either recov- 
ering from the initial tortfeasor for 
the full extent of his injuries, includ- 
ing any injuries caused by the sub- 
sequent negligence of health care 
providers, or recovering from the ini- 
tial tortfeasor and the negligent 
health care providers separately. A 
victim may not recover from both 
the initial tortfeasor and the negli- 
gent health care providers for the 
same injuries.”! 

Despite the hostility of the law to 


insurance windfalls, the decision of 
the court in Mierzwa compels just 
such a result. That result should 
have signaled the court that it was 
misapplying the valued policy law. 
Instead, the court suggests that 
double payment to the insured is 
somehow not unjust because the in- 
surer was always liable to pay policy 
limits under the law. In essence, the 
court uses its first error, a blind ap- 
plication of the valued policy law, to 
justify the result, a violation of the 
basic principles of indemnity. As a 
consequence, both the courts reason- 
ing and the result appear inconsis- 
tent with commonly accepted legal 
principles. It is difficult to imagine 
that the impact of the Mierzwa de- 
cision will be anything but a catas- 
trophe for those who must pay the 
premiums required to cover such 
“excluded” risks. 

There is no Florida appellate 
court decision in conflict with 
Mierzwa. As a consequence, review 
of Mierzwa by the Florida Supreme 
Court is not possible. Despite the ob- 
vious limitations of the decision, an 
insurer who wants to challenge the 
holding in Mierzwa must first refuse 
to follow it. The trial court, bound 
by the Mierzwa decision, will be con- 
strained to rule against the insurer. 
The insurer will then have to obtain 
an appellate decision in its favor or 
one which can be appealed to the 
Florida Supreme Court. Unless it 
obtains a decision which overturns 
Mierzwa, the insurer runs signifi- 
cant risks of a subsequent suit for 
“bad faith” by the insured. 

It seems clear that the language 
of the existing statute was drafted 
before the current proliferation of 
single risk policies such as those 
which purport to provide coverage 
for flood or windstorm damage 
alone. The Mierzwa decision makes 
the limits of these policies illusory 
at best by compelling the payment 
of policy limits from each carrier 
were there is a total loss, regardless 
of the amount of damage caused by 
the covered peril. 

Paragraph (3) of the valued policy 
law provides for exceptions to the 
statute. The legislature could ame- 
liorate the impact of Mierzwa, and 
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ensure the expectations of the par- 
ties are honored, by making the fol- 
lowing addition to those exceptions: 
(d.) Insurance policies are issued or re- 
newed by more than one company in- 
suring the same building, structure, mo- 
bile home, or manufactured building and 
those policies protect the structure 
against different perils. 


With such an exception, the val- 
ued policy law would simply not 
apply to situations where more 
than one insurer provided coverage 
for the same building, structure, 
mobile home, or manufactured 
building, but did so for different 
perils which might damage the in- 
sured structure during a single oc- 
currence. By eliminating the poten- 
tial for double compensation for the 
same property, such an exception 
would reflect the parties expecta- 
tion that the insured will be made 
whole for damage caused by perils 
insured under the property rather 
than enriched by a loss. 

With the proliferation of single 
peril policies, it may be that the leg- 
islature will want to provide some 
measure of additional protection in 
situations where there are multiple 
policies addressing different risks 
which combine to cause a total loss 
or constructive total loss to a struc- 
ture. An alternative which required 
the insurers to pay a pro rata share 
of policy limits in these cases would 
provide such additional protection 
but still prevent insurance from be- 
coming a profit-making venture for 
the insured. Such an exception 
might appear as follows: 

(d.) Insurance policies are issued or re- 
newed by more than one company in- 
suring the same building, structure, mo- 
bile home, or manufactured building for 
a single occurrence that causes damage 
resulting in a total loss of the insured 
property. In such a case, each insurer 
shall pay a prorated amount of its re- 
spective policy limits based upon the 
percentage of the loss caused by the peril 


insured against under the policy issued 
by that insurer. 


The Mierzwa decision seems in- 
consistent with both the principles 
of insurance and of contract law. 
Unfortunately, until the Florida 
Legislature amends the valued 
policy law, Mierzwa will continue to 
have an unfortunate economic im- 
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pact on the cost of property insur- 
ance in Florida. 


Conclusion 

The significant damage due to 
hurricanes can give rise to claims 
that an insured home or business 
has suffered a “total loss.” The 
insureds in such situations may 
believe they are always entitled to 
the limits of their policies once the 
value of repairs or replacement 
approach arbitrary percentages of 
the property’s value or policy lim- 
its. On the other side, faced with a 
flood of claims, insurers and ad- 
justers may proceed as they would 
with more usual claims for partial 
loss. Despite the fact that the prop- 
erty has been condemned by the 
civil authority, they may nonethe- 
less demand estimates or repair or 
withhold a portion of benefits be- 
cause the repairs have not been 
made.” While errors on both sides 
are made in good faith, the conflict 
they can generate can make an 
already difficult environment 
more stressful. 

Under Florida’s valued policy 
law, the limits set in the policy 
become the measure of the 
insurer’s obligation once the prop- 
erty is determined to be either a 
total loss or a constructive total 
loss. The Mierzwa court’s interpre- 
tation of Florida’s valued policy 
law has greatly increased the po- 
tential for conflict over that deter- 
mination. After Mierzwa, the 
insured’s conviction that his or her 
property home is a “total loss” may 
be sharply enhanced by the pros- 
pect that such a determination will 
result in a windfall of double policy 
limits. In a similar vein, an 
insurer’s incentive to litigate 
whether a property is a total loss 
has been significantly increased. 
As noted above, under Mierzwa a 
finding that a property is a total 
loss may now require the insurer 
to tender policy limits even when 
virtually all the damage has been 
caused by a peril which is excluded 
under the policy. 

To lessen such conflict, practitio- 
ners, adjusters, and insureds 
should keep in mind that the term 


“total loss” does not appear in ei- 
ther Florida’s valued policy law or 
in most policies. Instead, the term 
has been defined by Florida’s 
courts. Those decisions make it 
clear that a property is a “total 
loss” when the damage is so severe 
that the property has lost its iden- 
tity and character as a structure. 
A “constructive total loss will be 
found if the court finds the action 
of civil authorities requires the 
condemnation and destruction of 
the structure. The limits set in the 
policy are not relevant to either de- 
termination. O 


1 Stat. §627.702(1) (2003). 
“627.702. valued policy law. 

“(1)In the event of the total loss of 
any building, structure, mobile home 
as defined in s. 320.01(2), or manufac- 
tured building as defined in s. 
553.36(12), located in this state and 
insured by any insurer as to a covered 
peril, in the absence of any change in- 
creasing the risk without the insurer’s 
consent and in the absence of fraudu- 
lent or criminal fault on the part of the 
insured or one acting in her or his be- 
half, the insurer’s liability, if any, un- 
der the policy for such total loss shall 
be in the amount of money for which 
such property was so insured as speci- 
fied in the policy and for which a pre- 
mium has been charged and paid. 

“(2) In the case of a partial loss by 
fire or lightning of any such property, 
the insurer’s liability, if any, under the 
policy shall be for the actual amount 
of such loss but shall not exceed the 
amount of insurance specified in the 
policy as to such property and such 
peril. 

“(3) The provisions of subsections 
(1) and (2) do not apply when: 

“(a) Insurance policies are issued or 
renewed by more than one company in- 
suring the same building, structure, 
mobile home, or manufactured build- 
ing, and the existence of such addi- 
tional insurance is not disclosed by the 
insured to all insurers issuing such 
policies; 

“(b) Two or more buildings, struc- 
tures, mobile homes, or manufactured 
buildings are insured under a blanket 
form for a single amount of insurance; 
or 

“(c) The completed value of a build- 
ing, structure, mobile home, or manu- 
factured building is insured under a 
builder’s risk policy.” 
(Subparagraphs 4-8 omitted.) 

? Mierzwa v. Florida Windstorm Un- 
derwriting Ass’n, 877 So. 2d 774 (Fla. 
4th D.C.A. 2004); Citizens Ins. Co. v. 
Barnes, 124 So. 722 (Fla. 1929); Re- 
gency Baptist Temple v. Ins. Co. of N. 
Am., 352 So. 2d 1242 (Fla. 1st D.C.A. 
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1977). 

3 While the valued policy law also ap- 
plies to partial losses due to fire and 
lightning, there the statute merely re- 
quires the payment of replacement 
costs. Arguably the justification for 
this state directive is to eliminate de- 
lays in repairs that might otherwise 
be occasioned by disputes over the dif- 
ference between replacement costs and 
the actual cash value of damages due 
to fire and lightning. 

4 Boswell, 167 So. 2d at 784. 

5 Stat. §627.702(1) (2003). 

6 Fra. Star. §627.702(7) (2003). 

“(7) Nothing herein shall be construed 
as prohibiting an insurer from repair- 
ing or replacing damaged property at 
its own expense and without contribu- 
tion on the part of the insured except, 
as provided in subsection (6), when an 
insured has elected to purchase stated 
value coverage. Such repair or replace- 
ment of damaged property shall be in 
lieu of any liability created by subsec- 
tion (1); and any insurer so repairing 
or replacing shall have no liability 
pursuant to subsection (1), provided 
such insurer returns to the named in- 
sured a portion of the premium, for all 
policy terms during which the policy 
limits were the same as those in effect 
on the date on which the loss occurred, 
equal to that portion of the premium 
paid for limits of insurance on the 
structure in excess of the cost of re- 
placement.” 

7 Mierzwa v. Florida Windstorm Un- 
derwriting Ass’n, 2004 WL 1392320, 29 
Fla. L. Weekly D1528 (Fla. 4th D.C.A. 
June 23, 2004); valued policy law Fia. 
Stat. §627. 702(1) (“[T]he insurer’s li- 
ability, if any [e.s.] shall be [the face 
amount of insurance].”) 

8 Fra. Stat. §627.702(2) (1991). 

° Patrick, 647 So. 2d at 984. 

10 Fd. 

1 Perez, 689 So. 2d at 290-91. 

12 Td. at 292. 

13 In order for a structure to be re- 
built when it is located within a flood 
zone it must strictly adhere to the 
guidelines as set out by FEMA. The 
guidelines prohibit rebuilding a dam- 
aged structure if it is determined to 
be “substantially damaged.” Simply 
put, a substantially damaged struc- 
ture is one where the cost of restor- 
ing the structure to its before dam- 
age condition would equal or exceed 
50 percent of the market value of the 
structure before the damage occurred. 

4 The Florida Building Codes Study 
Commission was established in 1996 
to evaluate the existing code system 
and recommend ways to improve the 
system. At that point, Florida build- 
ing code system was a patchwork of 
codes and regulations developed, ad- 
ministered, and enforced differently 
by more than 400 local jurisdictions 
and state agencies. After 16 months 
of analyzing the current system, the 
commission made recommendations 
that were submitted to the legislature 
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) 
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in 1998. The legislature then adopted 
a plan for a single, statewide code to 
replace the many local and state codes 
which were presently in existence. 

The new legislation required in- 
creased education and training and 
created an approval process for new 
building products. The law also estab- 
lished the Florida Building Commis- 
sion, which was responsible for the 
development of the code. The new code 
was required to satisfy two primary 
policies: 1) it must be unified and con- 
sistent yet satisfy regional and local 
concerns; and 2) it must allow indi- 
vidual jurisdictions to amend the code 
to make it more stringent when war- 
ranted. 

After conducting a series of meet- 
ings across the state and receiving in- 
put from the public, industry and 
building code professionals, a new 
code was drafted, using the 1997 Stan- 
dard Building Code as the base code. 
The proposed code was revised by 
various technical committees until 
the final version of the new code was 
completed in November 1999. The 
new code was submitted to the 2000 
legislature to enact into law, with an 
effective date of January 1, 2002. The 
effective date was later moved to 
March 1, 2002. 

15 LaFayette Fire Ins. Co. v. Camnitz, 
111 Fla. 556, 149 So. 653 (1953); Pater- 
son-Leitch Co. v. Insurance Co. of N. 
America, 366 F. Supp. 749 (N.D. Ohio 
1973); Group Von Graupen v. Employ- 
ers Mutual Fire Ins., 259 F. Supp. 934 
(D.P.R. 1966); Security Ins. v. 
Rosenburg, 227 Ky. 314, 12 S.W.2d 688 
(1928); Meccage v. Spartenburg Ins. 
Co., 156 Mont. 135, 477 P.2d 115 
(1970); Stahlberg v. Travelers Indem. 
Co., 568 S.W. 2d 79 (Mo. App. 1978). 

16 Phoenix Ins. Co. v. Loetscher, 215 
Ark. 28, 219 S.W.2d 629 (1949); 
McManus v. Travelers Ins. Co., 360 So. 
2d 207 (La. App. 1978); Home Ins. v. 
Greene, 229 So. 2d 576 (Miss. 1969); 
Hochheim Prairie Mut. Ins. v. Burnett, 
698 S.W.2d 271 (Tex. App. 1985); 
Bennett v. Imperial Ins. Co., 606 


John V. Garaffa is an associate in 
the Tampa office of Butler Pappas 
Weihmuller Katz Craig LLP, devoting his 
practice to the litigation of property cov- 
erage issues. Prior to joining the firm, 
he served on active duty as a captain, 
Judge Advocate General’s Corps, U.S. 
Navy. He received his J.D., cum laude, 
from the University of Minnesota in 1982 
and his LL.M. in labor law, with distinc- 
tion, from Georgetown University in 
1991. Mr. Garaffa is admitted to prac- 
tice law before the state courts of Minne- 
sota, Florida, and before the U.S. Dis- 
trict Court for the Middle District of 
Florida. 


S.W.2d 7 (Tex. App. 1980). 

17 Lafayette Fire Ins. Co. v. Camnitz, 
149 So. at 654 (Fla. 1933). 

18 Reliance Ins. Co. v. Harris, 503 So. 
2d 1321 (Fla. 1st D.C.A. 1987); Re- 
gency Baptist Temple v. Ins. Co. of 
North America, 352 So. 2d 1242 (Fla. 
1st D.C.A. 1977); Netherlands Ins. Co. 
v. Fowler, 181 So. 2d 692 (Fla. 2d 
D.C.A. 1966). In cases decided under 
valued policy statutes in other states, 
courts have uniformly held that upon 
a showing that a demolition was re- 
quired by law the insured may recover 
as for a total loss. See generally 
Stahlberg v. Travelers Indemnity Co., 
568 S.W. 2d 79 (Mo. App. Ct. 1978); 
Gambrell v. Campbellsport Mut. Ins. 
Co., 177 N.W. 2d 313 (Wis. 1970); 
Maryland Cas. Co. v. Frank, 452 P. 2d 
919 (Nev. 1969); Fidelity and Guar- 
anty Ins. Corp. v. Mondzelewski, 115 
A. 2d 697 (Del. 1955). 

19 Regency Baptist Temple, 352 So. 2d 
at 1244. 

20 LaFayette Fire Ins. Co. v. Camnitz, 
111 Fla. 556, 149 So. 653 (1953); Pater- 
son-Leitch Co. v. Insurance Co. of N. 
America, 366 F. Supp. 749 (N.D. Ohio 
1973); Group Von Graupen v. Employ- 
ers Mutual Fire Ins., 259 F. Supp. 934 
(D. P.R. 1966); Security Ins. uv. 
Rosenburg, 227 Ky. 314, 12 S.W.2d 688 
(1928); Meccage v. Spartenburg Ins. 
Co., 156 Mont. 135, 477 P.2d 115 


(1970); Stahlberg v. Travelers Indem. 
Co., 568 S.W. 2d 79 (Mo. App. 1978). 

21 See also Haynes v. Yale-New Haven 
Hosp., 699 A.2d 964 (Conn. 1997) 
(Plaintiff had been fully compensated 
by patient’s underinsured motorist 
benefits and could not pursue mal- 
practice claim); State ex rel. Bob 
Davis Masonry, Inc. v. Safeco Ins. Co. 
of America, 883 P.2d 144 (N.M.1994) 
(court permitted subcontractor who 
had obtained judgment against con- 
tractor and who sought to recover 
from surety who had provided bond 
for contractor to recover from the 
surety because subcontractor had ob- 
tained judgment against contractor 
for purposes of forcing surety to pay 
and had never attempted to obtain 
double recovery); Perry Roofing Co. v. 
Olcott, 722 S.W.2d 538 (Tex. App. Fort 
Worth 1986) (Sums that insurer paid 
to homeowner for interior damage to 
home were properly subtracted from 
damages awarded to homeowner in 
contract action against roofer for im- 
proper installation of roof, where 
jury’s award included both roof and 
interior damages.) 

22 That is not to suggest that the in- 
sured and the insurer may not con- 
test the condemnation. However, once 
those avenues have been exhausted, 
the terms of the valued policy law 


apply. 
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ONSUMER ARBITRATION 


Working Now and 
Will It Work in the Future? 


by Joseph M. Matthews 


hen this author began practicing law in 

1977, consumer arbitration was an oxy- 

moron. As late as 1969, Florida appellate 

courts were still expressing resistance to 
enforcing arbitration agreements, even in the context of 
business disputes.' Just four years later the Florida Su- 
preme Court clearly expressed this state’s altered policy 
in favor of enforcing arbitration agreements.’ This policy 
is now nearly uniform across the 50 states and the Dis- 
trict of Columbia and is the policy of the U.S., as embod- 
ied in the Federal Arbitration Act and a long series of 
U.S. Supreme Court decisions. 

During the past 30 years, use of arbitration has ex- 
panded both as to the quantity and the nature of the 
disputes subjected to it. Many in the organized trial bar 
and academia have fought to curtail this expansion into 
the consumer arena. The 2003 Forum for State Appel- 
late Court Judges sponsored by the Roscoe Pound Soci- 
ety was entitled “Privatization of Justice? Mandatory 
Arbitration and the State Courts.”® Two of the leading 
opponents of mandatory arbitration, Professors Jean R. 
Sternlight and David S. Schwartz, presented papers that 
challenge the continued expansion of mandatory con- 
sumer arbitration as an assault on the constitutional 
guaranty of the right to trial by jury.‘ The Trial Lawyers 
for Public Justice have for several years pursued a “Man- 
datory Arbitration Abuse Prevention Project” through 
which they have filed amicus briefs and assisted in the 
representation of consumer interests attempting to pre- 
vent enforcement of mandatory arbitration provisions 
in consumer contracts. While TLPJ has enjoyed some lim- 
ited success, mostly in California, these and other efforts 
have been largely unsuccessful in stemming the tsunami 
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of arbitration. 

One unfortunate byproduct of the opposition by trial 
lawyer organizations to mandatory consumer arbitration 
has been a “boycott” by the San Francisco Trial Lawyers 
Association of the American Arbitration Association 
(AAA). To the extent that this prevents the AAA and other 
forums from drawing upon lawyers from the consumer 
or employment bar to participate in the process, includ- 
ing service as arbitrators, it is truly self-defeating. 

The purpose of this article is not to evaluate the mer- 
its of enforcing mandatory arbitration provisions in con- 
sumer contracts. Rather, it is to offer a glimpse into the 
developing practice, procedure, and economics of con- 
sumer arbitration, particularly class arbitration of con- 
sumer claims, and to encourage all segments of the bar, 
particularly the consumer and trial bar, to participate in 
this evolving system of dispute resolution. 


A Brief History of Arbitration 

Arbitration has been with us since at least Biblical 
times. In its purest form it is a method of dispute resolu- 
tion involving one or more neutral third parties who are 
agreed to by the disputing parties and whose decision is 
binding.® 

e International Arbitration 

Arbitration in the international business setting has 
enjoyed great success largely due to the effectiveness of 
the United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, adopted as the 
law of the U.S. at 9 U.S.C. §201 et seg., commonly known 
as The New York Convention. The New York Convention, 
with more than 150 signatories, has made arbitration 
awards far more readily enforceable through domestic 
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justice systems than the domestic 
judgments of any court. 

Historically, arbitration in the 
context of international commercial 
relations developed around the pri- 
mary goal of finding an acceptable 
method for resolving a dispute while 
overcoming the inherent suspicions 
and conflicts stemming from differ- 
ent languages, nations, cultures, and 
legal systems and the desire for sim- 
plified commencement of proceed- 
ings, service of process, and conduct 
of the proceedings.® More uniform 
and less expensive enforcement of 
arbitral awards among the many 
nation states that are signatories of 
The New York Convention was the 
incentive given to encourage more 
nearly universal acceptance of arbi- 
tration as the preferred method for 
resolving disputes among interna- 
tional business interests. 

Because of the significant 
amounts of money usually involved, 
the international arbitration rules 
and systems did not develop prima- 
rily to produce a less expensive al- 
ternative to domestic civil justice 
systems. In fact, the costs involved 
in conducting international arbitra- 
tion under the auspices of the pri- 
mary international forums such as 
the International Chamber of Com- 
merce’ (ICC) and the London Court 
of International Arbitration (LCIA) 
were historically beyond the reach 
of all but the wealthiest of parties. 

The New York Convention in- 
cludes a commercial reservation 
that allows signatories to refuse to 
enforce arbitral awards that are not 
considered “commercial.” This res- 
ervation has been adopted by 51 of 
the contracting states and the con- 
sensus has been that business-to- 
consumer transactions are not “com- 
mercial.”* Thus, in the context of 
international commerce, the concept 
of “consumer arbitration” remains 
an oxymoron.’ 

¢ Arbitration and Arbitration Fo- 
rums in the U.S. 

Arbitration in the U.S. developed 
differently. For many years, arbitra- 
tion in the U.S. consisted largely of 
employment disputes resolved by 
arbitration procedures established 
through collective bargaining agree- 


ments. At the turn of the 20th cen- 
tury, members of specific industries, 
most notably the construction in- 
dustry, began to look for a “faster, 
cheaper, better” alternative to civil 
justice systems for primarily busi- 
ness-to-business disputes. It ini- 
tially met with significant resis- 
tance from courts whenever a party 
sought to avoid enforcement of a 
contractual arbitration clause. The 
adoption of the federal and state 
arbitration statutes (and the explo- 
sive growth in court backlogs) 
gradually softened the courts’ resis- 
tance to compulsory arbitration. 
Today, under both federal and state 
law, arbitration agreements are 
valid, irrevocable, and enforceable, 
except upon such grounds as exist 
at law or in equity for the revoca- 
tion of any contract; in other words, 
under state law, as under federal 
law, an arbitration agreement may 
only be invalidated for the same rea- 
sons as other contracts.!” 

The AAA was created in 1926 as 
a not-for-profit, shortly after Con- 
gress passed the Federal Arbitration 
Act.'' The AAA Web site describes 
the AAA’s mission as follows: 
The AAA is dedicated to the develop- 
ment and widespread use of prompt, ef- 
fective and economical methods of dis- 
pute resolution. As a not-for-profit, our 
mission is one of service and education. 
We are committed to providing excellent 
neutrals, proficient case management, 
dedicated personnel, advanced educa- 
tion and training, and innovative pro- 
cess knowledge to meet the conflict man- 


agement and dispute resolution needs 
of the public now and in the future. 


The AAA is by far the largest pro- 
vider of alternative dispute resolu- 
tion services in the U.S. and prob- 
ably in the world.'? However, it has 
competitors for the provision of ar- 
bitration and other alternative dis- 
pute resolution services. 

One of the most significant judi- 
cial changes in the nature of arbi- 
tration in the U.S. came with the 
decision of the U.S. Supreme Court 
in Shearson/American Express, Inc. 
v. McMahon, 482 U.S. 220 (1987), 
when the Supreme Court held that 
arbitration clauses in securities bro- 
ker/consumer account agreements 
were enforceable, even as to statu- 
tory claims under the federal secu- 
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rities laws. The decision opened the 
proverbial “floodgate” to consumer 
arbitration in the securities indus- 
try. The decision contributed greatly 
to the explosive growth of the arbi- 
tration forum previously created by 
the National Association of Securi- 
ties Dealers arbitration forum 
(NASDADR), which is also a not-for- 
profit. The NASDADR describes its 
mission as follows: 


NASD Dispute Resolution pledges to 
provide impartial professional staff and 
highly trained arbitrators, mediators, 
and other neutrals committed to deliv- 
ering fair, expeditious, and cost-effective 
dispute resolution services for investors, 
brokerage firms, and their employees. 
NASD Dispute Resolution wants our 
customers to view us as the preeminent 
provider of dispute resolution services 
worldwide. 


More recently, competitive alter- 
natives to AAA and industry-specific 
forums such as NASD have devel- 
oped, though none have yet made 
significant inroads into the state of 
Florida. Interestingly, two of the 
major competitive providers are “for- 
profit” entities. The National Arbi- 
tration Forum (NAF) a privately 
owned corporation headquartered in 
Minnesota, describes its mission as 
follows: 


Since 1986, the National Arbitration 
Forum has been a leading neutral ad- 
ministrator of arbitration, mediation 
and other forms of alternative dispute 
resolution (ADR) worldwide. An unbi- 
ased administrator of ADR services, the 
Forum’s only mission is to provide su- 
perior dispute resolution services to par- 
ties seeking an alternative to litigation. 


Another major arbitration ser- 
vices forum is Judicial Arbitration 
and Mediation Services, Inc. 
(JAMS). The JAMS Web site de- 
scribes it as follows: 


Since the founding of JAMS® in 1979, 
we have been instrumental in the evo- 
lution of Alternative Dispute Resolution 
(ADR). As a complement to the court 
system, ADR has become a widely used 
set of processes that continues to grow 
as a means of resolving even the most 
complex, high stakes cases .... Through 
a combination of the expertise of our as- 
sociates and distinguished neutrals and 
effective business practices, we have set 
the standard for ADR providers nation- 
wide. 

In 1999, JAMS was purchased by a 
visionary group of neutrals who had 
been with the predecessor organization. 
These neutrals shared a purpose of 
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The front line in the development of case law 


relating to the economics of “consumer” 
arbitration has actually been the 


employment field. 


keeping neutrality and quality of service 
paramount. This commitment in part- 
nership has led to years of unprec- 
edented growth, and gave us the free- 
dom, and insight, to be The Resolution 
Experts® by setting new standards of 
excellence in the ADR field. 


Neither NAF nor JAMS appears 
to provide significant arbitration 
services in Florida. However, both 
are major providers in the north- 
eastern, north central, and western 
US., particularly California. Both 
have gained large acceptance by 
having major corporations, such as 
American Express, include them, 
either exclusively or alternatively, 
in the arbitration provisions con- 
tained in their consumer contracts. 
There are other arbitration forums 
in the U.S. However, for purposes 
of this article, analysis of AAA, 
NASDADR, NAF, and JAMS will 
permit an introduction to the eco- 
nomics of consumer arbitration and 
class arbitration. 


The Economics of 
Consumer Arbitration 

The front line in the development 
of case law relating to the econom- 
ics of “consumer” arbitration has 
actually been the employment field. 
It shares some economic similarities 
with consumer transactions but is 
not identical. In February 1997, the 
Court of Appeals for the D.C. Cir- 
cuit handed down its decision in 
Cole v. Burns International Security 
Services, 105 F.3d 1465 (D.C. Cir. 
1997), in which the court held that 
a mandatory arbitration provision 
included as a condition of employ- 
ment was enforceable to require the 
employee to arbitrate claims 
brought under federal statutory law, 
but only because the court inter- 
preted the employment agreement 
as requiring that the employer pay 
all of the arbitrator’s fees necessary 
for a full and fair resolution of the 


employee’s statutory claims. 105 
F.3d at 1485. Entered over a strong 
dissent as to the “fee shifting” por- 
tion of the holding, the Cole major- 
ity decision has been much criti- 
cized, limited, and distinguished. 
Essentially, that court held that if 
an employer wants to include a 
mandatory arbitration provision in 
employment agreements as a con- 
dition of employment, it will be re- 
quired to bear the costs of the arbi- 
trator because the employee would 
not have to pay for a judge (other 
than as a taxpayer) to enforce those 
statutory rights in the absence of 
the arbitration clause. Interestingly, 
the majority issued the following 
warning: 

As a result, it is perhaps misguided to 
mourn the Supreme Court’s endorse- 
ment of the arbitration of complex and 
important public law claims. Arbitrators, 
however, must be mindful that the 
Court’s endorsement has been based on 
the assumption that “competent, consci- 
entious, and impartial arbitrators” will 
be available to decide these cases. 
Mitsubishi Motors, 473 U.S. at 634, 105 
S. Ct. at 3357. Therefore, arbitrators must 
step up to the challenges presented by the 
resolution of statutory issues and must 
be vigilant to protect the important rights 
embodied in the laws entrusted to their 
care ....And appointing agencies like 
AAA must be certain that only persons 
who are able to satisfy these criteria are 
added to arbitrator-panel lists. For if ar- 
bitrators and agencies do not meet these 
obligations, the courts will have no choice 
but to intercede. 


105 F. 3d at 1488. 

Unlike civil justice systems, which 
use tax dollars to support their ba- 
sic capital and operating costs, the 
four subject arbitration forums em- 
ploy roughly similar revenue mod- 
els in order to support their dispute 
resolution activities. The AAA is es- 
sentially service and education ori- 
ented while the NASD is primarily 
a membership based self-regulatory 
organization. Their primary revenue 
source is fees charged to the parties 


26 THE FLORIDA BAR JOURNAL/APRIL 2005 


that use the services. In its 2002 
annual report, the AAA reflects to- 
tal operating revenues of slightly 
less than $84 million, with more 
than $80 million in administrative 
fees for administering in excess of 
230,000 arbitrations, mediations, 
and elections. 

The NASDADR recently went 
through a major reorganization pur- 
suant to which the NASDAQ was 
sold and the regulatory operations 
were consolidated into a single not- 
for-profit entity. The forum is sub- 
ject to SEC oversight. The 2002 An- 
nual Report for NASD reflects 
slightly less than $60 million in rev- 
enues from arbitration fees‘ and 
reports over 7,700 new arbitration 
cases filed during the year. 

NAF and JAMS are “for-profit” 
corporations.'° They do not make 
public their financial performance 
through annual reports. NAF states 
that it is not affiliated with any 
party and that the forum is com- 
pensated on a case-by-case basis 
only for doing the work associated 
with administering mediations, ar- 
bitrations, and other ADR proceed- 
ings. It has developed a technologi- 
cally sophisticated and streamlined 
system for handling cases and, in 
addition to fees calculated based on 
the amount in controversy, NAF 
also charges for certain activities 
during the course of an arbitration, 
such as $10 for “processing fees,” 
$100 for a “request for amend- 
ment,” $250 for a “request for dis- 
positive order” such as a motion for 
summary judgment, and other such 
“user” fees. 

JAMS is owned by a number of the 
neutral arbitrators and mediators 
who provide its services, most of 
whom are former judges. It provides 
a wealth of information about its 
neutrals but does not disclose finan- 
cial information about its revenues 
or expenses. JAMS employs a simi- 
lar revenue method, charging fees to 
administer cases, but because it is 
owned by the neutrals, it has differ- 
ent financial incentives because 
lower costs of administration will 
presumably produce more cases and 
thus greater potential for compensa- 
tion of neutrals, its owners. 
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Thus, despite the disparity in cor- 
porate form, ownership, and the 
scope of the mission, all four forums 
appear to use the same basic rev- 
enue model with respect to covering 
the costs of administering dispute 
resolution. All are primarily using 
fees charged to the parties in a live 
dispute, based on a sliding scale re- 
lated to the amount in controversy, 
as the primary source of revenue. 

The most expensive component of 
arbitration is the cost of the 
decisionmakers, although it was not 
always so. For most of its history, the 
AAA expected arbitrators, as part of 
their service, to donate the first day 
or two of service in any case. This 
was done routinely by thousands of 
lawyers and nonlawyer arbitrators 
around the country for decades. 

When arbitration expanded in 
popularity, the demand for quality 
arbitrators became a source of sig- 
nificant revenue for many lawyers, 
including many senior and semire- 
tired members of the bar and former 
judges. When combined with the 
advent of court-imposed mediation 
in many states, the idea that the 
demand could be met through pro 
bono services evaporated. 

In urban centers today, it is unre- 
alistic to find quality decisionmakers, 
with the type of experience and quali- 
fications trumpeted on the Web sites 
of all arbitration forums, for hourly 
rates substantially less than $200. In 
major cities, that number is modest. 
Resolution of a $10,000 (or less) con- 
sumer dispute by an arbitrator com- 
manding $200 per hour is simply not 
a recipe for economic success—or even 
survival. 

JAMS attempts to address this 
reality by classic pro bono efforts. It 
states that it donates over $1 mil- 
lion of its resources to various chari- 
ties.!° AAA continues to obtain thou- 
sands of hours of volunteer service 
from its panels of neutral arbitra- 
tors. NASDADR arbitrators are paid 
an “honorarium” that is very mod- 
est. The author was unable to find 
specific reference on the NAF Web 
site to formal pro bono or other 
charitable activities, but its neutrals 
may very well perform them in some 
way. A thorough analysis of the im- 


pact that arbitrator compensation has 
on the “quality” of the decisions is 
beyond the scope of this article, but a 
subject that deserves careful research. 


Protocols and Other 
Attempts to Administer 
Consumer Arbitration 

Simple economics compelled de- 
velopment of some alternative 
method for paying the cost of arbi- 
trating small claims. The AAA has 
adopted a series of “protocols” and 
supplementary rules to address 
some of the unique features of con- 
sumer claims that make them dif- 
ferent than commercial disputes 
between businesses. In the spring of 
1997, the AAA announced the estab- 
lishment of a National Consumer 
Disputes Advisory Committee. The 
stated mission of the advisory com- 
mittee was “To bring together a 
broad, diverse, representative na- 
tional advisory committee to advise 
the American Arbitration Associa- 
tion in the development of stan- 
dards and procedures for the equi- 
table resolution of consumer 
disputes.” 

The result was the promulgation 
of a Consumer Due Process Proto- 
col for Mediation and Arbitration of 
Consumer Disputes, adopted on 
April 17, 1998.’ The protocol repre- 
sents a serious attempt to ensure 
that the proliferation of mandatory 
arbitration clauses in consumer con- 
tracts does not result in denial of a 
fair process for adjudication of con- 
sumer claims. The protocol ad- 
dresses many issues unique to con- 
sumer disputes but the three most 
significant for this article are 1) the 
contract must shift the initial cost bur- 
den to the vendor; 2) the contract must 
permit the consumer the option to 
pursue the claim in the small claims 
court; and 3) the contract may not 
limit statutory remedies otherwise 
available to consumers. If the contract 
violates the protocol and the vendor 
refuses to modify it to comply with the 
protocol after a dispute arises, the 
AAA reserves the right to refuse to 
administer the case.'* 

NAF has a separate fee schedule 
for consumer disputes and it trans- 
fers some of the expense to the re- 


spondent, presumably the business 
in B2C arbitrations. JAMS has 
adopted minimum standards of fair- 
ness applicable to consumer dis- 
putes that is similar to the AAA due 
process protocol, which transfers 
some of the expense in B2C disputes 
to the vendor and, as noted previ- 
ously, NASDADR is probably cost 
effective because of its low arbitra- 
tor compensation and support from 
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its affiliate. 

Again, cases in the employment 
area are instructive. In Gilmer v. 
Interstate / Johnson Lane Corp., 500 
U.S. 20 (1991), the Supreme Court 
held that mandatory arbitration 
clauses in employment agreements 
could be enforceable to require ar- 
bitration of claims brought pursu- 
ant to statutes creating individual 
rights of employees. In Cole, 105 
F.3d 1465, the D.C. Circuit faced an 
issue not directly presented in 
Gilmer. The question in Cole was 
whether an employer may require 
the employee to arbitrate all dis- 
putes (including statutory claims) 
and also require the employee to pay 
all or part of the arbitrators’ fees. 
The majority held that it could not. 

The Cole majority was obviously 
troubled by the thought that Con- 
gressional intent to provide em- 
ployee rights enforceable in the 
courts of the U.S. could be thwarted 
by the mechanism of a mandatory 
arbitration clause as a condition of 
employment, if the added cost of 
arbitration is to be borne by the 
employee Congress intended to pro- 
tect.!* Interestingly, its primary fo- 
cus was on the cost of the arbitra- 
tors themselves, not the cost of the 
arbitration administrative process. 

Both the majority opinion and dis- 
sent engaged in a sort of “informal 
dialogue” with the arbitration agen- 
cies, particularly AAA. In respond- 
ing to the concern expressed by 
some commentators that it would be 
a perversion of the arbitration pro- 
cess to have the arbitrator paid by 
only one party to the dispute (citing 
to the Task Force on Alternative Dis- 
pute Resolution in Employment, 
Due Process Protocol (May 9, 1995)), 
the majority relied heavily on the 
presumed integrity of arbitrators 
and arbitral forums. 105 F.3d 1465, 
1485. The dissent countered, also by 
reference to the protocol,” that 
equal sharing of the fees and ex- 
penses of arbitration is the best way 
to ensure impartiality. 


Can This Really Work 
Economically and Fairly? 

In light of the economics of forum 
administration and the cost of the 


arbitrators, is it folly to think that 
fundamentally fair consumer arbi- 
tration is economically feasible? 
The author has argued that it is. 
However, a number of dedicated 
dispute resolution professionals at 
AAA and elsewhere disagree and 
do not believe the answer to that 
question ends the analysis anyway. 
They may be correct, but it is criti- 
cal that the legal profession and 
the courts understand the econom- 
ics of consumer and consumer 
class arbitration if the future in- 
volves continued expansion of ar- 
bitration in the consumer arena. 
A sliding scale fee model based 
on the amount in controversy is in- 
herently a “robbing Peter to pay 
Paul” model. Although this model 
may be acceptable in the “not-for- 
profit” setting and may work in the 
“for-profit” setting, it is sometimes 
hard to distinguish from a “loss 
leader,” which would be disastrous 
for a fair dispute resolution forum. 
As the old saying goes, no case is 
small in the eyes of the client. 
The problem is that alternative 
revenue models inherently pro- 
duce even greater risk of unfair- 
ness, or at least the appearance of 
unfairness. Any charge associated 
with the inclusion of an arbitration 
provision in mass consumer con- 
tracts will necessarily and cor- 
rectly raise questions of indepen- 
dence of both the forum and, 
indirectly, the decisionmakers. 
Membership, no matter how it is 
structured, presents similar prob- 
lems, even in not-for-profit organi- 
zations such as AAA. Worse yet, 
any attempt to drive down the cost 
of the decisionmaker could be dev- 
astating to any hope for indepen- 
dence and integrity in the process 
and would certainly default on the 
challenge presented by the major- 
ity opinion in the Cole case. The 
exercise of educated, skilled, and 
independent judgment seems to be 
resistant to economies of scale.”! 
The NASD approach is very in- 
teresting and unique, though prob- 
ably limited in its application to 
the securities industry. When first 
imposed on securities customers, 
many proclaimed that the NASD 
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was “industry captive” and would 
produce unfair results for consum- 
ers. In response, the NASD has 
provided data on the results of ar- 
bitrations conducted under its aus- 
pices and reports that arbitration 
awards result in compensation 
awards to claimant (consumers) in 
more than 50 percent of claims. For 
the past 11 years the Securities 
Industry Conference on Arbitra- 
tion (SICA) has produced annual 
reports on the process and proce- 
dure of arbitrating claims in the 
securities industry. It seeks to pro- 
vide the appearance and (hope- 
fully) the reality of inclusive par- 
ticipation in the process of 
formulating rules and forming 
panels of neutrals to administer 
arbitration in the context of the 
securities industry.” 

In 2002, the California Legisla- 
ture, prompted primarily by a high 
profile and public dispute between 
the National Employment Law- 
yers Association and the AAA, 
passed arbitration legislation fo- 
cusing on the arbitration agencies 
that administer consumer, non- 
union employment and health care 
arbitration cases and the arbitra- 
tors who serve in the decision- 
making role. Under the legislation, 
effective January 1, 2003, provider 
organizations are required to col- 
lect certain statistical data and 
publish information regarding us- 
ers in consumer, employment, and 
healthcare matters. 

Specifically, California Code of 
Civil Procedure §1281.96, requires 
the collection and posting of the 
name of the nonconsumer party; 
the type of dispute involved, i.e., 
the underlying subject matter of 
the dispute; the prevailing party; 
the number of previous occasions 
the nonconsumer party has ap- 
peared in a case before the pro- 
vider organization; whether the 
consumer was represented by an 
attorney; information regarding 
timelines; the disposition of the 
case; amount of claim and the 
award; name of the arbitrator; fee 
collected by the arbitrator for ser- 
vice on the case, and allocation of 
the arbitrator’s fee between the 
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parties. Thus far, only JAMS and 
AAA are complying with the new 
California statute. NAF and 
NASADR are both taking the po- 
sition that they administer claims 
under the jurisdiction of the Fed- 
eral Arbitration Act and are not 
subject to the California require- 
ments.”* 

This is not an exhaustive discus- 
sion of the economic issues pre- 
sented by alternative forums as 
hosts for dispute resolution mecha- 
nisms. It merely seeks to encour- 
age discussion and serious empiri- 
cal analysis and most of all 
participation, in all these critical 
issues. 


Consumer Class 
Arbitrations 

During the 2003 term, the U.S. 
Supreme Court again shocked 
many in the arbitration world. In 
its June 23, 2003 decision in Green 
Tree Financial Corp. v. Bazzle, 123 
S. Ct. 2402 (2003), the Supreme 
Court held that where an arbitra- 
tion agreement was silent regard- 
ing the availability of classwide 
relief, an arbitrator, and not a 
court, must initially decide 
whether class relief is permitted. 
The Court seemed to make it clear 
that parties may draft their arbi- 
tration clauses to specifically ex- 
clude class actions, but left to an- 
other day and to other courts (or 
arbitrators) a determination as to 
whether denial of class treatment 
will render such clauses unconscio- 
nable. In the meantime, there are 
literally millions of consumer con- 
tracts in force around the country 
that do not specifically address 
whether classwide relief is permis- 
sible. 

In response to Bazzle, the AAA 
adopted Supplementary Rules for 
Class Actions, which are published 
on its Web site. Recognizing that 
the presumption of privacy and 
confidentiality cannot apply in the 
class action setting, the AAA now 
maintains on its Web site a docket 
of all class actions administered 
under its auspices.” There are cur- 
rently more than 40 cases listed on 
the AAA class docket on its Web 


site. They are in various stages of 
the class certification process, with 
several decisions posted in which 
the arbitrator has “construed” the 
arbitration clause to permit (or not 
to permit) class treatment of the 
claims. 

The Supplementary Rules for 
Class Arbitrations contemplate a 
three-step process. First, the arbi- 
trator enters a clause construction 
award in which a determination is 
made as to whether the arbitration 
clause in issue effectively pre- 
cludes class treatment for the 
claim(s) presented. There is then 
a 30-day stay in the proceedings 
during which either party may 
seek judicial review of the clause 
construction award. If the arbitra- 
tion clause permits class treat- 
ment and a court affirms that de- 
termination, the second stage is to 
determine whether a class should 
be certified and to define the class. 
When that is done, another 30-day 
stay is imposed by the supplemen- 
tary rules so that either party may 


again seek judicial review of the 
class determination award. 

If the class determination award 
concludes that class treatment is 
proper and if a reviewing court af- 
firms it, the arbitrator will approve 
and send notice to class members 
and proceed to the merits. The 
standards for determining the pro- 
priety of certifying a class are es- 
sentially the same as those in Rule 
23 of the Federal Rules of Civil 
Procedure. 

The AAA class arbitration case 
docket includes clause construc- 
tion awards that found class treat- 
ment proper.” At the time of this 
article, no case on the AAA class 
arbitration case docket indicates 
that it has been subject to court 
review. However, the docket in- 
cludes a series of cases that have 
been referred for arbitration out of 
the U.S. District Court of New Jer- 
sey, Judge Hochberg, despite lan- 
guage in the operative agreements 
that seeks to prevent class treat- 
ment. Citing Johnson v. West Sub- 
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urban Bank, 225 F. 3d 366 (3d Cir. 
2000), Judge Hochberg ordered ar- 
bitration and directed the arbitra- 
tor to “first determine whether the 
Plaintiffs can make the required 
showing that they will be precluded 
from seeking redress for alleged vio- 
lations of their rights without class 
action or joinder.” (Reeves, et al. v. 
Snap-On Tools Company, LLC, et al., 
US. District Court for the District 
of New Jersey, Case No. 03-4563 
(FSH) unpublished decision dated 
July 1, 2004) 

These and other class arbitrations 
will wind their way through the ar- 
duous process during the next couple 
of years and will have an enormous 
impact on the future of consumer ar- 
bitration. In the meantime, the arbi- 
tration forums are not all simply wait- 
ing for instructions from the courts. 
On November 12, 2004, JAMS made 
the following announcement: 
Although JAMS does not hear many con- 
sumer cases, it has been a pioneer in main- 
taining standards of fairness for the pro- 
tection of consumers in arbitrations. 
JAMS unequivocally takes the position 
that it is inappropriate for a company to 
restrict the right of a consumer to be a 
member of a class action arbitration or to 
initiate a class action arbitration. The 
implementation of this policy means that 
JAMS will not enforce these clauses in 


class action arbitrations and will require 
that they be waived in individual cases. 


JAMS may well have taken this 
position, in part, because of its Cali- 
fornia heritage or the fact that it is 
owned by retired judges, but it had 
to publish almost immediately an 
addendum to its policy, explaining 
how it would be implemented in 
light of the fact that is the arbitra- 
tor appointed to a case who is vested 
with the authority to interpret ar- 
bitration clauses. On March 10, 
2005, JAMS retracted the policy 
statement and reaffirmed that 
“JAMS and its arbitrators will al- 
ways apply the law on a case by case 
basis in each jurisdiction.” 


Conclusion 

Some participants in the construc- 
tion industry have begun to employ an 
industry arbitration forum called Con- 
struction Arbitration Services, Inc., as 
part of residential homeowner war- 
ranty programs. In the medical insur- 


ance area, some insurers, HMOs, and 
health care providers are beginning to 
insert mandatory arbitration provi- 
sions into health care contracts. It is 
reasonable to anticipate that these in- 
dustry specific forums will proliferate. 
It is equally reasonable to assume that 
some of them will be designed prima- 
rily to “rig the deck” in favor of the in- 
dustry participants, while others may 
well use age-old ad hoc arbitration 
procedures thereby eliminating the 
costs of the forum itself.*° 

To the extent that such organizations 
continue to proliferate, it seems likely 
that courts and state legislatures other 
than California are going to begin im- 
posing greater transparency on all ar- 
bitration forums. As the Supreme Court 
noted in Mitsubishi Motors Corporation 
v. Soler Chrysler-Plymouth, Inc., 473 
US. 614 (U.S. 1985), the Court’s en- 
dorsement of arbitration has been 
based on the assumption that “compe- 
tent, conscientious, and impartial arbi- 
trators” will be available to decide these 
cases. Id. at 634. It will require vigilance 
by all involved in the arbitration pro- 
cess to ensure this assumption is, and 
remains, valid. O 


| E.g., Frank J. Rooney, Inc. v. Charles 
W. Ackerman of Fla., Inc., 219 So. 2d 110, 
113 (Fla. 3d D.C.A. 1969) (“Traditionally, 
agreements to arbitrate have been strictly 
construed because they have the effect of 
ousting a court of competent jurisdiction 
of the authority to determine a question 
initially which will arise in the future.”). 

2 E.g., Midwest Mut. Ins. Co. v. 
Santiesteban, 287 So. 2d 665 (Fla. 1973) 
(“Courts favor arbitration to expedite 
claims and reduce litigation.”). 

The Roscoe Pound Foundation also 
provided support to the Journal of Law 
and Contemporary Problems, a Duke Uni- 
versity Law Journal, which published a 
special double issue addressing the sub- 
ject of mandatory arbitration, 67 Law anp 
ConTEMPORARY Pros_eMs Nos. 1 & 2 (Win- 
ter/Spring 2004). 

* Both papers are published on the 
Roscoe Pound Web at 
Www.roscoepound.org. 

> Biack’s Law Dictionary (Seventh Edi- 
tion) (West 2001). 

® Kreindler, Richard, Dispute Resolution 
Journal, Arbitration or Litigation? ADR 
Issues in Transnational Disputes (Spring 
1997). 

* The venerable ICC International 
Court of Arbitration recently adopted and 
published a set of guidelines for arbitrat- 
ing small claims under the ICC rules of 
arbitration. They are published at 
www.jccewhbo.org/court/ 
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englisharbitration/small_claims/ 
guidelines.asp. However, the guidelines 
studiously avoid any setting of actual 
costs. Since the minimum administrative 
fee for ICC arbitration is $2500 and the 
minimum for a single arbitrator is $2500. 
(Statutes of the International Court of 
Arbitration of the ICC, Article IV), it is 
not a viable option for resolution of busi- 
ness to consumer disputes internation- 
ally, even if it aspired to provide such ser- 
vice. In Hill v. Gateway, 105 F.3d 1147 
(7th Cir. 1997) (rehearing denied) the 
Seventh Circuit Court of Appeals en- 
forced a binding arbitration clause in 
Gateway contracts despite the seeming 
economic impracticality, but the Hill de- 
cision has been distinguished, criticized 
or simply not followed by more than 10 
other courts. 

8 See generally, Mauro 
SAMMARTANO, INTERNATIONAL ARBITRATION: 
Law AND Treaties (2d ed. Kluwer Law In- 
ternational 2001) (1989). 

® The author cowrote an article in the 
Arbitration Symposium issue of the Uni- 
versity of Miami Law Review which ad- 
vocated the development of an online sys- 
tem of arbitration for international 
consumer transactions. Stewart and 
Matthews, Online Arbitration of Cross- 
Border, Business to Consumer Disputes, 
56 U. Miami L. Rev. 1111 (2002). 

10 Whether these initial issues of 
arbitrability are for the courts or arbitra- 
tors is a contentious problem. See, e.g., 
Cardegna v. Buckeye Check Cashing, 2005 
WL 106966 (Fla. January 20, 2005). 

1! Congress passed the Federal Arbitra- 
tion Act (FAA), ch. 213, 43 Stat. 883 (1925) 
(codified as amended at 9 U.S.C. §1 et seq.), 
in order to “reverse the longstanding ju- 
dicial hostility to arbitration agreements 
that had existed at English common law 
and had been adopted by American courts, 
and to place arbitration agreements upon 
the same footing as other contracts.” 
Gilmer v. Interstate / Johnson Lane Corp., 
500 US. 20, 24 (1991). 

” On its Web site, the AAA offers the fol- 
lowing “fast facts”: 

“The AAA has: 

© Over 800 employees in 35 offices in the 
US and Dublin, Ireland. 

¢ More than 8,000 arbitrators and me- 
diators worldwide. 

¢ Over 1,100 arbitrators and mediators 
who are bilingual or multilingual —with 
over 40 languages represented. 

e Administered over 2 million cases. 

¢ 59 cooperative agreements in 41 coun- 
tries. 

e The largest repository of ADR-related 
materials in the world—our Library & 
Information Center for the Resolution of 
Disputes collection contains over 23,000 
titles, including over 15,500 periodical 
articles, over 5,750 books and mono- 
graphs, 1,606 book articles/chapters on 
ADR, and 244 periodical continuations. 

e Participated as amicus curiae to sup- 
port arbitration in 23 court cases.” 

www.adr.org. 

“www.nasd.com/pdf_text/ 
2002_financials.pdf at p. 34. 
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18 JAMS is an interesting twist on the 
NAF model (or vice versa). JAMS was ac- 
quired in 1999 by a significant number of 
the neutrals who provide the actual arbi- 
tration and mediation services. One look 
at the JAMS Web site makes it abundantly 
clear that its primary focus is the provi- 
sion of arbitration and mediation services 
by former judges, who comprise the vast 
majority of its neutrals and mediators. 
Equally interesting is the fact that it ap- 
pears to be the only major ADR provider 
that publishes its list of neutral arbitra- 
tors. AAA publishes its mediators, though 
not its arbitrators, which it considers pro- 
prietary. 

16 www.jamsadr.com. 

1? www.adr.org. 

18 The author is not aware of any Florida 
case where the AAA has declined to ad- 
minister a consumer claim based on the 
refusal of the vendor to comply with the 
protocol, but presumably such a claimant 
would likely fare well in a subsequent 
court proceeding to void the arbitration 
clause. 

19 The 11th Circuit Court of Appeals re- 
cently provided a detailed summary of 
the law relating to allocation of arbitra- 
tion costs in the employment field since 
the Cole decision in Musnick v. King 
Motor Co. of Fort Lauderdale, 325 F.3d 
1255 (11th Cir. 2003). The result is that 
today, the enforceability of an arbitra- 
tion provision in employment and con- 
sumer contracts remains a case by case 
determination that includes an evalua- 
tion as to whether the employee or con- 
sumer is able to establish that the par- 
ticular arbitration rules and procedure 
selected by the contract will be so costly 
that it denies the claimant a fair oppor- 
tunity to have his/her statutory right 
enforced. The methods for successfully 
challenging a mandatory arbitration 
provision in a consumer contract are 
beyond the scope of this article. 

20 www.adr.org. 

21 The corollary problem of funding 
court systems in most populous states 
today, where each judge handles an ever- 
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increasing number of cases, has been the 
subject of much public debate also. It may 
be possible for an arbitration forum to 
offer small claimants the option to accept 
appointment of an arbitrator who, in ex- 
change for a commitment of fixed com- 
pensation agrees to handle a specific 
number of small claims—a sort of “Arbi- 
trator Judy.” However, when arbitration 
removes or significantly limits the right 
of the parties to “select” their arbitrator, 
even if from a limited pool of neutrals, it 
loses a significant quality that defines 
arbitration. 

22 The NASD initiated a pilot program 
from January 2000 through January 
2002, pursuant to which qualified claim- 
ants were permitted to elect arbitration 
in an alternate forum (either AAA or 
JAMS). 

23 The SEC challenged the application 
of the California legislation and on March 
3, 2005, the U.S. Court of Appeals for the 
Ninth Circuit ruled that the NASD is not 
subject to the California laws. Credit 
Suisse First Boston Corp. v. Grunwald, 
05 C.D.O.S. 1751. 

24 The advisory committee recognized 
the dilemma posed by the tension be- 
tween the desire for confidentiality in ar- 
bitration and the need to provide consum- 
ers access to information regarding 
arbitrators and sponsoring Independent 
ADR Institutions, including case statis- 
tics, data on recent arbitrations and other 


pertinent information. See, e.g., Alan 
Scott Rau, Integrity in Private Judging, 
38 S. Tex. L. Rev. 485, 524—26 (1997) (dis- 
cussing concerns with “asymmetry of in- 
formation” regarding arbitrators when 
one party is an institutional “repeat 
player,” and suggesting need for in- 
creased disclosure of information regard- 
ing past decisions by an arbitrator); Mark 
E. Budnitz, Arbitration of Disputes Be- 
tween Consumers and Financial Institu- 
tions: A Serious Threat to Consumer Pro- 
tection, 10 Ou1o Sr. J. on Disp. Res. 267, 
293 (discussing disparity between “repeat 
players” and consumers with regard to 
knowledge of prospective arbitrators). 

*5 F.g., Erin Cole, et al. v. Long John 
Silver’s Restaurants, Case No. 11 160 
00194 04, www.adr.org, class arbitration 
case docket. 

26 Again, the AAA has adopted a proto- 
col that seriously limits its role for the 
present time in the area of health care 
disputes. The Health Care Due Process 
Protocol was adopted in 1998 based on 
the Final Report of the Commission on 
Health Care Dispute Resolution, which 
was a joint commission of the American 
Bar Association, the American Medical 
Association and the American Arbitra- 
tion Association. It simply declares that 
the AAA will not administer a health care 
dispute involving patient unless the par- 
ties agree to arbitration after the dispute 
arises. 
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The Need for Tax Reform or Tax Replacement 


early every member of 
The Florida Bar has a 
view as to whether the 
current tax system 
needs to be reformed or replaced. 
The observations expressed in this 
article are the author’s alone. It is 
clear, however, that tax reform is 
front and center. A Presidential bi- 
partisan advisory panel known as 
the Commission on Tax Reform has 
already been established with a re- 
port due in July. It consists of a 
panel appointed by the President 
and Congressional leaders to con- 
sider proposals to reform the tax 
system. On January 7, 2005, Presi- 
dent Bush named as chair former 
Republican senator Connie Mack 
III from Florida and as vice chair 
John B. Breaux, the former Demo- 
cratic senator from Louisiana. Both 
are tax reform advocates. There is, 
no doubt, a serious effort for funda- 
mental tax reform underway.’ 


The Congressional View 
Legislation to establish a com- 
mission on tax reform was also 
submitted by Congress. It suc- 
cinctly stated why it was important 
to reform the tax system.’ In this 
regard, Congress pointed out eight 
specific problems with the tax code. 
The first reason clearly sums up 
why tax code reformation is des- 
perately needed—namely that, 
“(t]he current federal tax system is 
fundamentally defective, economi- 
cally counterproductive, and its 
complexity leads to staggering 
costs for taxpayers.”* While we 
have all heard phrases similar to 
this for years from various tax pro- 


by Denis Kleinfeld 


A Presidential 
commission is 
working on proposals 
to reform or replace 
the current tax 
system. Why is this 
needed and what are 
the possible 
choices? 


testor groups and erudite think 
tank policymakers, it is even more 
dramatic and takes on an air of le- 
gitimacy when a large number of 
the members of Congress as well 
as the President recognize the fail- 
ure of the tax code. 

Second, complex or frequent 
changes of the tax law cause the 
taxpayers administrative confusion 
and uncertainty. This results in dif- 
ficulty in understanding tax rules 
and regulations “due to their lack 
of clarity and readability,” causing 
taxpayers to spend a lot of money 
on compliance and administration. 
What Congress did not point out is 
that those working for the Internal 
Revenue Service, like the taxpay- 
ers, do not really understand the tax 
rules and regulations either. As a 
result, the government, like the tax- 
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payers, wastes a lot of money on 
unnecessary compliance and ad- 
ministration. The end result? At a 
minimum, a vast amount of pre- 
cious money lost for the taxpayer 
and the government. 

Third, the federal tax system is 
being used to advance “social and 
economic policies.” They point out 
that “[t]argeted benefits in the form 
of preferential rates, exclusions, ex- 
emptions, deductions, credits, defer- 
rals and adjustments are examples 
of factors that complicate the Inter- 
nal Revenue Code of 1986.”4 To me, 
it seems that the tax code is being 
used for every political and social 
engineering purpose except as a 
means to efficiently raise funds in 
an equal manner to pay for the nec- 
essary activities of government. 

Fourth, the Congress noted that 
there is a dissimilar treatment of 
“similarly treated taxpayers.” They 
also point out, perhaps in a 
lefthanded compliment to the tax 
bar and tax accountants, that 
people who have good tax advisors 
“are more likely to receive optimal 
treatment and maximum benefits.” 
In one sense, I would suppose that 
it is good that Congress recognizes 
that knowledgeable tax advisors 
are able to achieve good results for 
their clients. Perhaps as part of the 
tax reform proposals, Congress 
could provide a tax credit for those 
poor souls who cannot yet afford tax 
advisors so that they can get pro- 
fessional advice and also receive op- 
timal treatment and maximum 
benefits. 

Fifth, Congress recognized that 
companies in the U.S. are at a sig- 
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nificant disadvantage because of the 
tax law. As they noted, “The tax laws 
of the United States are among the 
most burdensome and uncompetitive 
in the world.” The result is that 
many U.S. companies are forced into 
a choice of going out of business, sell- 
ing to a foreign competitor, or becom- 
ing a subsidiary of a foreign corpo- 
ration. None of these choices are good 
for the US. 

Six, noting that savings and in- 
vestment are both important con- 
cepts, Congress noted that the tax 
system “discourages savings and 
depresses the level of the United 
States capital accumulation avail- 


able for financing investment . . 
Clearly, without capital there can be 
no capitalism. The very survival of 
the U.S. as a capitalistic society is 
dependent upon our ability to cre- 
ate or attract savings and invest- 
ment monies. Without this, there 
will be no growth in the economy, 
no real income gain, nor any mean- 
ingful increase in living standards. 
Seventh, prior efforts of tax re- 
form have failed—miserably. The 
destructive problems of the Internal 
Revenue Code, such as complexity 
and distortion of economic incen- 
tives, all need to be addressed in 
fundamental tax reform. Although 


various tax reform proposals have 
been made, currently there is no 
consensus in Congress of what the 
tax system should really be changed 
to. Simply put, the absolute unques- 
tionable need for an efficient tax 
system has been delayed due to 
petty political in-fighting between 
parties in Congress. 

Eighth, in order to establish tax 
reform, a commission was needed 
because Congress simply cannot do 
it on its own. To solve this dilemma, 
the President formed a commission 
to recommend tax reforms that will 
benefit all Americans. This commis- 
sion is to achieve a tax system that 
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is 1) simple, transparent, and effi- 
cient; 2) fair and equitable to all 
Americans; and 3) neutral between 
different activities and between cur- 
rent consumption and future con- 
sumption. In effect, Congress itself 
is saying that the current tax sys- 
tem doesn’t even come close to 
achieving these objectives. As such, 
the Commission on Tax Reform will 
need to look at other tax systems to 
see which will best achieve these 
three objectives. 


Other Reasons 
for Tax Reform 

Much of the prior efforts of Con- 
gress for tax reform have focused on 
the so-called abuse of the tax sys- 
tem by taxpayers. As most of us tax 
lawyers recognize, the most difficult, 
complex, and impenetrable provi- 
sions of the tax code have all been 
enacted as a result of Congress’ ef- 
fort to keep taxpayers from minimiz- 
ing, deferring, avoiding, or evading 
their tax burden. As a result, Con- 
gress has made two victims of the 
tax law: First are the taxpayers who 
have a tax law that they cannot pos- 
sibly comply with; second is the IRS 
which must administer a tax law 
that cannot be administered. This 
leads not only to abuse by the tax- 
payers but also to abuse by the IRS. 
Bureaucratic abuse is understand- 
able in light of the burdens placed 
upon the agency by Congress. We 
have seen, for example, the massive 
“tax shelter” litigation which is im- 
pacting thousands of taxpayers and 
hundreds of our best tax profession- 
als. What we are witnessing is the 
IRS, under pressures from Congress, 
bringing novel arguments to try and 
curb the taxpayer’s ability to mini- 
mize tax. The taxpayers, in turn, are 
either litigating with the govern- 
ment over these issues or suing 
their tax advisors. As a result, the 
tax system becomes stuck in the 
muck and mire of complex litigation 
which is, at best, unproductive, and 
an economic loss. 

An example of this is the IRS win- 
ning the long-term capital holdings 
case.° Right on the heels of that de- 
cision, the IRS brought out very 
stringent settlement guidelines, 


No wonder that there 
is a widespread hue 
and cry, recognized 

by many in Congress, 

the President, and 
nearly everyone else 
who pays taxes, 
that the tax law must 
be changed. 


thinking it was now in the driver’s 
seat. However, the IRS had not 
counted on losing the case of Black 
& Decker Corp. v. United States, No. 
WDQ-02-2070 (D. Md. October 20, 
2004). In fact, the government lost 
that case on a summary judgment 
in a refund suit for $57 million 
which arose from a contingent liabil- 
ity transaction. As noted by Tax 
Notes, “The Black & Decker litiga- 
tion has been closely watched, not 
just for the fascinating material 
coming out in the discovery phase, 
but because it was the first test of 
both the government’s statutory ar- 
gument under §357(c) and its eco- 
nomic substance attack on the con- 
tingent liability transactions.”’ 
Again by Tax Notes, “The case is 
nothing short of a stunning taxpayer 
victory, according to several sources. 
And the result is all the sweeter 
since it comes fast on the heels of 
what some see as the government’s 
excessive chest thumping over its 
win in the Long Term Capital case.”* 
What this highlights is not that 
there is something wrong with the 
IRS or something wrong with the 
taxpayers; rather, the tax law itself 
is wrong. 

Further, another example of how 
the administration of tax law under- 
mines our sense of fair play and due 
process is highlighted in the case 
involving the estate of the well- 
known tax lawyer, Burton Kanter.° 
Now before the U.S. Supreme Court, 
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essentially, the IRS and the estate 
of Burton Kanter had a difference 
of opinion over certain tax issues. 
This difference in opinion resulted 
from a Tax Court proceeding heard 
by a special trial judge who was as- 
signed to make certain findings of 
fact and credibility judgments. Ap- 
parently, the special trial judge 
made his report to the Tax Court 
judge. It is now alleged that the tax 
court judge ignored the findings of 
the special trial judge and issued his 
own opinion counter to the findings 
of the special trial judge. Effectively, 
the Tax Court judge who had not ac- 
tually reviewed any evidence nor 
taken any testimony decided a case, 
albeit allegedly, exactly opposite of 
the report of the special trial judge 
who had the opportunity to evalu- 
ate the credibility of witnesses and 
make findings of fact based on the 
evidence. As a result, the issue go- 
ing up before the Supreme Court is 
whether the report of the special 
trial judge should be kept secret 
from the taxpayers or should the 
process of determining tax liability 
be an open and transparent process. 
The case is frightening because it 
represents efforts by the IRS to en- 
gage in essentially star chamber 
proceedings rather than a process 
which is open and above board. 
Another recent example of abuse 
not by the taxpayer but by the gov- 
ernment involves the Xélan case.!° 
Essentially, the Justice Department 
proceeded on seizing $500 million in 
assets of a financial services group 
named Xélan. As reported by Tax 
Notes, “By engaging in widely pub- 
licized hardball tactics, the govern- 
ment set itself up for a federal dis- 
trict court’s slapdown. The latest 
development is, however, a proce- 
dural loss, which is far short of a 
defeat on the merits. But the epi- 
sode raises the question of whether 
the government is capable of distin- 
guishing between bad actors in the 
shelter crackdown.”" In Xélan what 
the government was able to do is get 
a San Diego court to grant a tempo- 
rary restraining order freezing the 
assets, directing repatriation of as- 
sets held offshore, and appointing a 
receiver to recover and account for 
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periods may apply. Weekly rentals must be for at least five days, 
including a Saturday night. This offer is redeemable at 
participating Hertz locations in the U.S. Canada and Puerto 
Rico and is subject to vehicle availability. This coupon has no 
cash value, and may not be used with any other CDP, coupon, 
discount, rate or promotion. Hertz standard driver and credit 
qualifications for the renting location apply and the car must be 
retumed to that location. Minimum rental age is 25 (exceptions 
apply). ‘Taxes, tax reimbursement, fees and optional service 
charges, such as refueling, are not subject to discount. This offer 
is available for rental vehicle pickup through September 30, 
2005. Call for details. 
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Mention this offer when reserving and renting an economy 
through full-size car (Class A - F) at Hertz Standard or Leisure 
Daily, Weekly or Weekend Rates. At the time of rental, present 
your membership card or Hertz Member Savings Card for 
identifications. If a car from the next higher class is available, 
you'll be driving it at the discounted lower car class rate. 
Advance reservations are required as blackout periods may 
apply in some cities at some times. This offer is redeemable at 
pamicipating Hertz locations in the U.S. and Canada, and is 
subject to vehicle availability. Highest obtainable upgrade is 
to a premium class car (Class G). This coupon has no cash 
value, and may not be used with any other CDP, coupon, 
discount, rate or promotion. Hertz standard driver and credit 
qualifications for the renting location apply and the car must be 
returned to that location. Minimum rental age is 25 (exceptions 
apply). This offer is available for rental vehicle pickup through 
September 30, 2005. Call for details. 
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them, while also prohibiting the in- 
dividual defendants from leaving 
the country. When this was finally 
reviewed by a federal district court, 
that court issued a long order de- 
tailing why it had dissolved the tem- 
porary restraining order and further 
denied the government’s motion for 
a preliminary injunction. It seems 
the government did not have any 
evidence of any violation of the tax 
law, but attempted to freeze assets 
first and figure they would prove up 
the case later. The court stated that 
it, “declines to impute fraudulent 
intent to defendants when the ex- 
pert IRS witness is unable himself 
to say definitively whether any of 
the Xélan programs violate Internal 
Revenue regulations. That lacuna in 
the government’s evidence is dis- 
positive of the result.” A question 
raised in the Tax Notes article is 
whether justice has run amok. Af- 
ter reviewing Xélan, that question 
is fair indeed. 

The point of giving these ex- 
amples is not to thrash the IRS nor, 
in general, any government bureau- 
crats. IRS employees are not all 
thugs and the taxpayers are not 
criminals. Bureaucrats do as they 
need to do, and luckily for them, 
there is very little accountability. 
However, like the taxpayers, the IRS 
is a victim of the tax system. 

This view that the law is the prob- 
lem was highlighted recently in an 
article in the American Spectator 
Magazine entitled, “We Are All 
Criminals Now.”" The byline is that 
the government is in the habit of 
treating the private sector as an il- 
legal enterprise. The author ad- 
vances an interesting proposition 
equally applicable to the tax arena. 
The author states: 

Might it just be possible instead that the 
web of federal laws and regulations is 
so thick, sticky, and tangled, the reach 
of those regulations so pervasive, their 
interpretation so broad, and their en- 
forcement by government so self-inter- 
ested, that even businesses with the best 
of intentions cannot avoid prosecutions, 
extorted “settlements,” huge fines, and 
criminal sanctions? If the leading com- 
panies in entire industries are found to 
be guilty of fraud, or if the government 
can mount an enforcement initiative 


against a particular group of businesses 
that results in nearly all the targets set- 


tling for huge amounts of money, per- 
haps we should entertain the notion that 
it is the definition of fraud or illegal ac- 
tivities that has caused this outbreak, 
not the inherently criminal nature of the 
conduct of those accused." 


It is clear to me that the IRS is 
composed of people who are just 
working to do the best they can; the 
taxpayers are working to do the best 
they can; but both are trapped in a 
tax system by Congress which pits 
them one against the other as if they 
were gladiators or, perhaps, more 
like the Christians and lions. No 
wonder then that there is a wide- 
spread hue and cry, recognized by 
many in Congress, the President, 
and nearly everyone else who pays 
taxes, that the tax law must be 
changed. The only question is what 
form that change should take. 


Basic Analysis 
of Tax Systems 

Taxation can take the form of the 
first point of contact with the tax- 
payer, the last, or something in be- 
tween. The first contact is a sales 
tax system. This is where you buy a 
McDonald’s hamburger for 99 cents, 
tax is six cents, so the total is $1.05. 
Simple. From there, there is a value- 
added system which reaches the 
same result but in drips and drabs 
although it provides a means of 
greater checks and balances. The 
real value is that these are based 
on cash and so is the payment of tax. 

The next point of contact is a flat 
tax system based on gross income. 
This becomes more problematical 
since it is hard sometimes to deter- 
mine what is income—or phantom 
income—as opposed to cash flow. 
Lastly, we have the current income 
tax system which is dependent not 
only on this theoretical concept of 
“income,” but also on the concept of 
“deductions.” So in this system, we 
have the mismatching between in- 
come and cash receipts and simi- 
larly we have mismatching between 
cash expenses and deductions. 
House Whip Steny Hoyer succinctly 
noted that, “There is little debate 
today; the Internal Revenue Code is 
a Kafkaesque maze of complexity 
that confounds millions of Ameri- 
cans every single year.” And quite 


clearly, anytime you have a tax sys- 
tem that is not based on cash, like 
our current system, the end result 
will be, quite simply, bad. 


Tax Reform Proposals 

Recently, Tax Analysts published 
a 2002 Internal Treasury Memo on 
tax reform options. The memoran- 
dum was written for Treasury Sec- 
retary O’Neill by the then highly 
regarded Assistant Secretary for 
Tax Policy Pamela F. Olson.'® She 
pointed out why the current tax sys- 
tem must be reformed. She noted 
that the current system is need- 
lessly complex, penalizes hard work, 
discourages savings and invest- 
ment, hinders international com- 
petitiveness of U.S. firms, is unfair 
and is out of line with our basic val- 
ues, and, instead of being predict- 
able, the law produces unpredictable 
and uncertain results. The report 
then goes on to lay out an overview 
of the tax reform options. 

Basically, the Olson memoran- 
dum sees five options for fundamen- 
tal tax reform. These consist of a flat 
consumption tax, a flat income tax, 
a value added tax, an income value 
tax with Social Security integration, 
and the reform of the current income 
tax. She noted that the three of the 
five reforms move toward a tax 
based on consumption (that is, cash) 
rather than income. 

Olson pointed out that the options 
differ in the degree to which they 
achieve the goals of having a sim- 
pler, more efficient, and fair tax sys- 
tem. “They also differ in their degree 
of policy and political risk.” That was 
an astute observation. Most articles 
and analysis focus on the benefits 
or detriments of the reform of the 
tax system while Olson clearly un- 
derstands that this is political pro- 
cess and will be subject to political 
considerations and pressures rather 
than anything logical or rational. 

The Congressional Research Ser- 
vice issued its updated report Sep- 
tember 30 covering the different 
types of broad based consumption/ 
income tax reform and certain con- 
gressional tax reform proposals. The 
report is informative in that it ana- 
lyzes 10 selected proposals by vari- 
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ous members of Congress. The im- 
portance of the proposals, to my 
mind, is not that any one of them 
will be the winner of the beauty con- 
test, but that there is broad Con- 
gressional support from both major 
parties to establish a new tax sys- 
tem of some kind. 

On January 12, 2005, the Na- 
tional Taxpayer Advocate, Nina 
Olson issued her annual report to 
Congress.’ This report identified 
tax code complexity as the greatest 
problem facing both tax administra- 
tors and taxpayers. The result is a 
rising level of antagonism between 
taxpayers and the IRS rather than a 
cooperative working relationship. 
Because the system creates these fric- 
tions and disagreements, Congress 
established the Taxpayer Advocate 
Service. “Because of the complexity of 
the tax system, you need built-in 
safety valves” to “make sure that 
people don’t get run over by the IRS,” 
Olson told Tax Analysts. One might 
very well observe that with the type 
of income tax system that we have 
both the taxpayers and the IRS need 
advocates. However, it is clear that 
when at McDonald’s, no one needs an 
independent advocate or professional 
advice to help them pay sales tax on a 
hamburger, fries, and a Coke. In a nut- 
shell, that is the benefit of a consump- 
tion-based tax system. 

Under the present system, the 
reality is that perhaps 50 percent 
of the taxpayers pay little or no in- 
come tax. This political objective can 
still be accomplished with a con- 
sumption tax system. A sales tax 
can be established instead of an in- 
come tax so that instead of paying a 
35-percent tax rate, the sales tax 
would be based, say, on a uniform 
20-percent rate. However, since the 
political realities are that half the 
taxpayers have to be dropped off the 
tax roles, it should be simple for the 
government to issue a debit card to 
all persons who have the low income 
so that their debit card can be used 
to pay the sales tax. Essentially, we 
accomplish the social policy and in- 
come redistribution system that we 
have currently but in a manner 
which effectively eliminates the 
complexity and the hostility of the 


tax code. The system would be easy 
for the IRS to administer and cer- 
tainly would keep lots of IRS person- 
nel gainfully employed while deter- 
mining who does or does not deserve 
to have these debit tax credit cards. 
For the rest of the taxpayers, they 
will receive 100 percent of their cash 
flow and either buy things and pay 
tax or save or invest. All three of 
those economic behaviors make for 
a successful capitalist society. 

Lastly, I would be remiss if I did 
not mention that civil libertarians 
feel the current income tax system 
stands our traditional system of con- 
stitutional-based justice on its head. 
How does anyone really justify re- 
versing the common law principle 
that the burden of proof rests on the 
accuser? In tax law, the IRS is pre- 
sumed to be correct and the taxpay- 
ers carry the burden of proof. Even 
the efforts to correct this by a change 
of the law in 1998 effectively does 
not apply to 97 percent of the cases. 
How does one justify that there is 
no trial by jury in the Tax Court 
cases. Apparently, the Sixth and 
Seventh Amendment guarantees do 
not apply to an Article I court. An- 
other sad development is that the 
Fourth Amendment is rendered use- 
less as under §7602, the IRS does 
not even need probable cause or a 
court order to issue a summons for 
books and records. Lastly, the Fifth 
Amendment protection against self- 
incrimination is invalidated with 
the signing or disclosing of informa- 
tion on the tax return. These per- 
ceived issues are a concern to many 
civil libertarians. 


Conclusion 

It remains to be seen as to 
whether any form of tax reform will 
actually come from these new ef- 
forts. Ultimately, it’s going to be an 
interesting and bitter political fight. 
Thomas Sowell pointed out in his 
article, A Taxing Experience, “Taxes’ 
is one of those treacherous words 
with more than one meaning, en- 
abling politicians to shift back and 
forth between meanings when they 
talk.”'* As he noted, tax revenues 
and tax rates are two different 
meanings even though the same 


36 THE FLORIDA BAR JOURNAL/APRIL 2005 


word, “taxes” is used to refer to both. 
What “tax cuts” cut is the tax rate. 
But tax revenues can rise, fall, or 
stay the same when tax rates are 
cut. Everything depends on what 
happens to income. In the end, we 
shall see as to whether Congress 
and the President will still utilize 
the tax code as a way to redistrib- 
ute income and finance other social 
experiments or will it focus, as it 
should, on establishing an effective 
and simple means of raising money 
on an equal basis to pay for the nec- 
essary services of government. O 
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Probable Problematic Pitfalls in 
Preparing Prenuptial Agreements 


by Melvyn B. Frumkes and Christopher A. Tiso 


s the use of prenuptial 

agreements (hereafter 

“PA”) becomes more 

widespread, so does the 
deluge of cases interpreting, enforc- 
ing, and invalidating them. The 
practitioner preparing a PA for a 
Florida resident or a client who may 
someday reside in Florida! must be 
cognizant of the pitfalls that 
abound. Some pitfalls should be 
manifest while others less conspicu- 
ous. Ignoring the pitfalls is a recipe 
for a malpractice claim.” 


The (Hopefully) 
Obvious Pitfalls 
Consideration. Often, PAs recite 
the boilerplate “for good and other 
valuable consideration” or make no 
reference to consideration at all. 
The PA should recite that the mar- 
riage is the consideration for it.’ By 
doing so, the practitioner will likely 
avoid a challenge, as occurred in 
Akileh v. Elchahal, 666 So. 2d 246 
(Fla. 2d DCA 1996),* that there was 
lack of consideration for the PA. 
Full Financial Disclosure. In rep- 
resenting the party seeking to en- 
force the PA, the practitioner must 
make sure the client is fully and 
frankly disclosing to the other party 
his or her net worth (all assets and 
liabilities and the values and 
amounts thereof) and income.° Too 
often just assets, and perhaps li- 
abilities, are disclosed. Florida law 
requires disclosure of income as 
well.® Do not rely on income tax re- 
turns alone since they do not reflect 
any nontaxable income. The finan- 
cial disclosure should be appended 
to the PA and initialed by the par- 


A prudent practitioner 
should not rely on the 
PA ultimately being 
interpreted as fair and 
reasonable or on the 


other party’s supposed 


knowledge of the 
assets, liabilities, 
and income. 


ties so as to prevent or minimize a 
later claim of nondisclosure. 
While the disclosure must be full 
and frank, it need not necessarily 
be minutely detailed or exact as to 
values and amounts. Reasonable 
approximations “close to” the actual 
values and amounts may suffice. 
Even phrases such as “value un- 
known as of the date hereof,” “ex- 
act value unknown,” or “value un- 
known and undetermined” may be 
ample’ although it would be wise 
to make sure the other party had 
an opportunity to have any assets 
with the values delineated “un- 
known” or “undetermined” ap- 
praised.* As the Fourth District re- 
cently concluded: 
We do not read into Del Vecchio or Casto 
a requirement imposing a duty... to 
hire an expert to determine a valuation 


of his interest in [an asset] before the 
parties could marry. To so hold would 


mandate that all parties entering into 
such agreements first obtain a profes- 
sional appraisal of business or profes- 
sional interests, even without proof that 
such appraisal could be accomplished 
within the time remaining prior to the 
marriage, and at reasonable cost, and 
with the data and information avail- 
able.® 


It is advisable when placing val- 
ues to indicate what the value re- 
flects, e.g., book value, present fair 
market value, cash value, tax ba- 
sis, etc. All backup information re- 
lating to the assets, liabilities, and 
income should be made available 
for review by the other party and 
the PA should state they were made 
accessible. If no appraisals are be- 
ing done, the other side should be 
given the opportunity to do so and 
the owning spouse should assert 
that his or her full cooperation will 
be given in that respect. 

Financial disclosure is not re- 
quired if the PA makes fair and rea- 
sonable provision for the other (usu- 
ally less pecunious) party or if that 
party already has a general and ap- 
proximate knowledge of the char- 
acter and extent of the other’s as- 
sets, liabilities and income.'? A 
prudent practitioner, however, 
should not rely on the PA ultimately 
being interpreted as fair and rea- 
sonable or on the other party’s sup- 
posed knowledge of the assets, li- 
abilities, and income since such 
involves the unknown (i.e., how a 
court will interpret the PA) and 
problems of proof. Full financial 
disclosure obviates those potential 
problems. 

Timing of Execution. The practi- 
tioner must ensure that the PA is 
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not the product of “fraud, deceit, 
duress, coercion, misrepresentation, 
or overreaching.”!' As to duress, the 
PA should not be sprung on the 
other party “at the 11th hour.” There 
is no bright line rule but it appears 
that one or two days before the wed- 
ding is insufficient time but two to 
three weeks will suffice. 

For example, Hjortaas v. McCabe, 
656 So. 2d 168 (Fla. 2d DCA 1995), 
when the husband proposed to the 
wife in early April 1987 to get mar- 
ried on May 1, 1987, he told her he 
wanted her to sign a PA. However, 
the agreement was not drafted un- 
til April 28, 1987, and was executed 
in identical form two days later, the 
day before the wedding. At that 
time, no financial disclosures were 
appended as exhibits and were not 
in fact created by the husband until 
a month later. In holding the PA in- 
valid, the Second District observed: 
Two days before the wedding [the wife] 
was presented with a document, the ac- 
tual terms of which were previously un- 
known to her and which contained no 
information about [the husband’s] fi- 
nances. She had only one day to seek 
counsel from her own attorney, to make 
an independent evaluation of the con- 
tract, or to cancel her wedding. The only 
rational conclusion is that her signature 
was the product of unwarranted compul- 


sion, and the document should have 
been set aside on that basis.” 


In Waton v. Waton, 887 So. 2d 419 
(Fla. 4th DCA 2004), the husband 
discussed with his wife his desire for 
a PA “long before the agreement was 
prepared,” and the wife and her at- 
torney received the PA (which the 
court termed “patently unfair and 
unreasonable”) two weeks prior to 
the wedding day. The Fourth District 
held the PA was executed free of 
duress. Significantly, in comparing 
the circumstances in Waton to those 
in Hjortaas, the Fourth District 
noted: 

We note that the court, in Hjortaas, in- 
dicated that if the wife in that case had 
known of the proposed terms three 
weeks earlier, when the couple met with 
the husband’s attorney [and even though 
there was no financial disclosure], that 


fact would have made it less likely that 
she signed under duress. 


If economically feasible, videotap- 
ing the execution of the PA can prove 
invaluable later if the PA is chal- 


Under the doctrine of 
parens patriae, the 
provisions in a PAas 
to child support, 
custody, visitation, 
and the like are 
nonbinding. Yet, 
such provisions find 
their way into PAs. 


lenged. The videotape will evince 
that the challenging party was there 
with counsel showing no signs of 
duress, coercion, etc., an 
acknowledgement that all of his or 
her questions were answered with 
regard to the PA, and that he or she 
is satisfied with the financial dis- 
closure provided. 

Execute Like a Will if Testamen- 
tary Provisions. More often than not, 
a PA involves provisions effective in 
the event of death as well as divorce. 
If testamentary terms are involved, 
the PA must be executed in confor- 
mity with the requirements for a 
will (7.e., it must be signed in the 
presence of two attesting wit- 
nesses).'° 

Children Provisions Not Binding. 
Under the doctrine of parens pa- 
triae, the provisions in a PA as to 
child support, custody, visitation, 
and the like are nonbinding." Yet, 
such provisions find their way into 
PAs. It makes little sense to articu- 
late unenforceable child support, 
custody, or visitation provisions. The 
client may later look to the preparer 
when the provisions may ultimately 
be disregarded by the court. 


The Not-so-Obvious Pitfalls 

Waiver of Alimony. If intended, the 
PA must expressly waive the party’s 
right to alimony. In White v. White, 
617 So. 2d 732 (Fla. 2d DCA 1993), 
the Second District observed “we 
will not permit a prenuptial agree- 
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ment to waive a right to alimony or 
support unless that waiver is unam- 
biguously expressed in the agree- 
ment.” A general waiver such as 
“any other right or claim that may 
otherwise be available” will not suf- 
fice. The waiver provision should 
specify all types of alimony, includ- 
ing permanent periodic, rehabilita- 
tive, bridge-the-gap, and lump sum. 

Waiver of or Offset for Temporary 
Support and Attorneys’ Fees. Many 
PAs include provisions whereby one 
party waives the right to temporary 
alimony, attorneys’ fees, suit mon- 
ies, and costs. Under current Florida 
law, such waivers are not binding on 
a court’® and the client should be so 
advised. 

Attempting to “get around” the 
prohibition against waiver of such 
temporary relief, sometimes a PA 
will contain an offset provision to 
the effect that any sums paid (by 
order or agreement) during the di- 
vorce proceeding on account of such 
temporary relief, will be credited 
against that which the payor spouse 
is required to pay under the PA or 
in a final judgment (such as a lump 
sum payment). These types of off- 
set provisions have been held to be 
void ab initio as against public 
policy." 

Waiver of Interest in Marital 
Earnings. If the intention is to keep 
all income and earnings of a party, 
even those earned during the mar- 
riage, as separate, then the PA must 
specifically so state. Otherwise, in- 
come and earnings (such as W-2 
wages), and the assets acquired with 
such income and earnings will be 
marital subject to equitable distri- 
bution.'* However, language such as 
“each party’s income and earnings 
during the marriage, and the indi- 
vidual assets acquired with such 
income or earnings from any source 
including earnings from employ- 
ment, labors, or efforts during the 
marriage, shall constitute that 
party’s separate property” will be 
binding. 

Waiver of Interest in Appreciation 
of Separate Property. Typically, one 
of the most important reasons for a 
PA is to keep a party’s separate 
property immune from the other 
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party, including any and all en- 
hancement in value thereof during 
the marriage. Unless the provision 
waiving a party’s interest in the 
enhanced value of the other’s sepa- 
rate property includes active, as op- 
posed to merely passive apprecia- 
tion, only passive appreciation will be 
sheltered.'® To avoid this interpreta- 
tion, the PA could state that a party's 
separate property shall include “any 
and all appreciation or enhancement 
in value of the party’s separate prop- 
erty, whether such appreciation or 
enhancement is due in whole or in 
part to market conditions, inflation, 
or to the services, skills, financial con- 
tributions, or efforts of either party 
during the marriage.” 

Waiver of Interest in Retirement 
Plans. If the PA is to include a 
waiver of one party’s interest in the 
other’s qualified retirement/pension 
plan(s), the practitioner must be 
aware of ERISA, REA, and the 
I.R.C.”° ERISA and REA only allow 
a “spouse” to elect to waive an in- 
terest in the plan(s). Thus, such a 
waiver in a PA may not be enforce- 
able as the parties were not married 
at the time the written waiver (the 
PA) was signed. 

To alleviate, or at least attempt 
to alleviate, this pitfall, the PA 
should require the nonparticipant 
party to sign the required waiver(s) 
after the parties are married. To 
obviate the eventuality of one 
spouse failing to do so, one possible 
remedy is to state that the provision 
is the essence of the PA and is en- 
forceable by specific performance or 
mandatory injunction, with the en- 
forcing spouse’s reasonable costs, ex- 
penses, and attorneys’ fees to be 
borne by the noncompliant spouse. 
Undoubtedly, such litigation during 
the marriage could make for strange 
bedfellows. A provision could also be 
made that if a party fails to comply 
with the PA by signing the required 
waiver(s) after the marriage, he or 
she shall indemnify the participant 
(or his estate, as the case may be) 
for any sums received by the non- 
participant. 

A line of cases (albeit so far, none 
in Florida) distinguish between 
waiving survivor benefits in a plan 


and waiving marital property rights 
in a plan. The New Jersey case of 
Savage-Keough v. Keough, 861 A.2d 
131 (N.J. Super. Ct. App. Div. 2004), 
and the cases cited therein hold for 
the proposition that although sur- 
vivor benefits cannot be waived un- 
der the terms of a PA, the right to 
equitable distribution in a divorce 
can be waived. 

Waiver of Interest in Homestead 
Property. A provision waiving a 
party’s constitutional right to and 
interest in a homestead can be 
waived, but only if it is made know- 
ingly and intelligently.” Given the 
strong public policy reasons for the 
constitutional and statutory home- 
stead protections for families,” and 
the obvious fact that most layper- 
sons are unaware of the precise 
meaning of the homestead protec- 
tions, the attorney representing the 
party likely seeking to enforce the 
waiver should be sure the other is 
aware of these rights being waived. 
One way to accomplish this is to 
spell it out in the PA, such as: 


As to “homestead,” if a party is a per- 
manent resident of Florida and owns 
and resides in a residence in Florida, 
then that residence will be considered a 
“homestead.” During the owning party’s 
lifetime, if the owning party desires to 
convey the homestead the joinder of his 
or her spouse is required. The non-own- 
ing party agrees to execute any instru- 
ment of conveyance at the owning par- 
ties’ request. At the owning party’s death, 
if he or she is survived by a spouse, the 
surviving spouse is entitled to a life es- 
tate in the homestead. The parties ac- 
knowledge each understands the rights 
he and she would have in the homestead 
and hereby waive these rights. 


Income Tax Implications. It is com- 
mon for a PA to provide for cash pay- 
ments. Moreover, alimony trusts can 
be set up in a PA.” The practitioner 
should be cognizant of the potential 
income tax consequences of the cash 
payment provisions and advise the 
client accordingly. For example, there 
could be implications from the excess 
front loading recomputation rule.” 
Furthermore, consideration should 
be made as to whether it would be 
advantageous to designate any cash 
payments nontaxable to the recipi- 
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ent and nondeductible by the payor” 
in the event the I.R.S. would con- 
sider such payments as taxable un- 
der the Code.” 

One appellate court required the 
husband to “reimburse the marital 
estate” for the income taxes paid 
from marital earnings and assets 
toward the income taxes owed and 
paid on the husband’s separate 
property.”’ To avoid such a conse- 
quence, the PA could provide that 
there will be no credit or “surcharge” 
in the event marital earnings or as- 
sets are used to pay the income 
taxes on either party’s separate 
property, unless the intent to do so 
is expressly stated in a separate 
written document or agreement. 

Some PAs require the parties to 
file separate or joint federal or state 
tax returns. Others may mandate 
the filing of joint tax returns upon 
the request of either party or the 
personal representative of the es- 
tate of either party. The latter pro- 
viso makes sense since it leaves the 
door open on an annual basis to do 
whatever is most tax advantageous. 
In requiring or choosing to file joint 
tax returns, appropriate indemnifi- 
cations by one to the other should 
be provided and each should pay his 
or her respective share of the aggre- 
gate taxes on the basis of their sepa- 
rately calculated taxable income. 

Avoid Commingling Problem. 
Most PAs attempt to shelter a party’s 
separate property. However, those 
same PAs also permit one party to 
transfer or gift separate property to 
the other. This is a fertile area for 
inadvertent “commingling.” Com- 
mingling or depositing separate 
funds with marital funds or in a joint 
account presumes a gift was in- 
tended and may transmute the sepa- 
rate funds to marital.** To avoid this 
pitfall, provide: “Any commingling or 
depositing of any and all separate 
funds or assets with marital (or com- 
munity) funds or assets, intentional 
or otherwise, shall not transmute or 
change its character as separate 
property unless an intention to do so 
is expressly stated in a Separate writ- 
ten document or agreement.” 

Representation by Counsel. While 
Florida law does not require each 


party toa PA be represented by coun- 
sel,?° it would be wise to insist that 
the other party at least review the PA 
with an attorney before executing it. 
Representation by counsel can be 
some of the best evidence the party 
signed the PA voluntarily and know- 
ingly,” particularly if that attorney 
successfully negotiated certain favor- 
able changes for his or her client.*! 

Certainly, one attorney or firm 
should neither represent nor pur- 
port to represent both parties, or 
give any “advice” to the other party. 
Counsel must be “independent.” 
Otherwise, as occurred in Plant v. 
Plant, 320 So. 2d 455 (Fla. 3d DCA 
1975), the challenging spouse can 
argue he or she was given errone- 
ous advice and/or the attorney was 
actually acting in the best interests 
of the other party. 

It is common practice and not in- 
appropriate for counsel for a party 
to provide the other party with the 
names of several attorneys but let 
the other party make the selection. 
It may be dangerous to only provide 
the name of one attorney. Likewise, 
the “pecunious” party should try to 
avoid paying the attorney’s fees for 
the other’s counsel. It simply creates 
the wrong “appearance” albeit some- 
times it cannot be avoided. 

Attorneys’ Fees. More often than 
not, if the PA is ultimately chal- 
lenged, the preparer will be called to 
testify as a witness. In such event, 
not only does that attorney lose the 
potential client in the divorce action, 
but he or she may not be compen- 
sated at his or her hourly rate for the 
time necessary to testify. To some- 
what alleviate the foregoing con- 
cerns, the attorney may want to con- 
sider charging more for the 
preparation and negotiation of the 
PA than his or her hourly rate would 
aggregate and provide in a retainer 
agreement that if ever called to tes- 
tify regarding the PA, he or she will 
be compensated at their then hourly 
rate.*® These concerns should also 
justify the payment of a reasonable 
engagement fee. 


Conclusion 
At best, PAs are just another 
firewall that are frequently 
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breached or challenged. However, 
being sensitive to and avoiding these 
pitfalls will be another brick in en- 
forcing the stability of the wall. Q 
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Disclaimer Statute May Permit Judgment Debtors 
to Deliver Money to Friends or Family With 
Nothing to Creditors, But Not Always in Florida 


f a Florida judgment debtor 
came to you with news that he 
or she inherited either 
nontestamentary assets or tes- 
tamentary assets, and further told 
you that he or she had judgment 
liens against him or her that had 
been appropriately and properly 
recorded, could you tell the debtor 
that there was a method under the 
Florida statutes that may permit 
him or her to prevent the judgment 
creditor’s lien from attaching to 
such inheritances? The answer is: 
Maybe. An analysis of the appli- 
cable statutes and the common law 
interpretation of the statutory lan- 
guage shows that a debtor benefi- 
ciary can disclaim his or her inter- 
est in the asset which, in turn, 
precludes a judgment creditor from 
attaching the inherited asset or its 
proceeds. However, this is true only 
if the debtor is not “insolvent.” 
This article will review Florida’s 
disclaimer statutes from various 
perspectives: how they relate to a 
Virginia Supreme Court case that 
allowed a debtor to avoid creditors 
through a disclaimer; how a 
creditor’s challenge to a debtor’s 
disclaimer based on fraud may or 
may not successfully resist creditor 
attack; how the financial condition 
of the disclaimant can affect the 
disclaimer, and how to determine 
the financial condition of the dis- 
claimant; how courts’ interpreta- 
tions of other statutes use of the 
term “insolvency” relate to the in- 
terpretation of Florida’s disclaimer 
statutes; and why uncertainty may 
exist on this issue. 


by Robert C. Meyer 


The inequity of 
affording solvent 
parties disclaimer 

rights while denying 
those rights to 


insolvents may deliver 
constitutionally framed 


arguments for 
tomorrow. 


In Virginia, Disclaimer 
Could Beat Creditors 

The dollars involved in a dis- 
claimer situation can be very sig- 
nificant in the context of large life 
insurance policies or other 
nontestamentary inheritances. The 
Supreme Court of Virginia, which 
considered a disclaimer statute 
similar to that in Florida,' allowed 
Kathleen Willey to successfully dis- 
claim her interest in life insurance 
proceeds and avoid creditor attack. 
Abbott v. Willey, 479 S.E.2d. 528 (Va. 
1997).? 

Willey’s disclaimer of her benefi- 
cial interest in the insurance pro- 
ceeds relied upon Virginia Code® 
§64.1-193. The Virginia statute’s 
pertinent language stated: 

Unless otherwise provided in the 


nontestamentary instrument, the prop- 
erty or part thereof or interest therein 
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disclaimed and any future interest 
which is to take effect in possession or 
enjoyment at or after the termination 
of the interest disclaimed shall be dis- 
tributed as if the disclaimant had died 
before the effective date of the 
nontestamentary instrument. The dis- 
claimer shall relate back for all pur- 
poses to the effective date of the instru- 
ment. (Emphasis added.)* 


The Virginia Supreme Court de- 
termined that Ms. Willey, whose 
creditors were seeking payment of 
valid claims against her that pre- 
dated the death of her husband, 
could’ effectively disclaim 
$350,845.92 of insurance proceeds 
on her deceased husband’s life. The 
court thus permitted the disclaimed 
proceeds to be paid to her children, 
who received the insurance pro- 
ceeds free and clear of any interest 
of Ms. Willey’s creditors. The chil- 
dren were free to dispose of the 
money as they wished—even to sup- 
port their mother. 

The creditors attempted to 
characterize Ms. Willey’s disclaimer 
as a “transfer.”° If the disclaimer 
were a transfer, the creditors ar- 
gued, it was a fraudulent transfer 
as to them, and they could proceed 
against the proceeds held by her 
children.® The creditors reasoned 
the children received a significant 
asset without delivering value to 
Ms. Willey, the transferor.’ 

The crux of the creditors’ argu- 
ment was that Ms. Willey’s dis- 
claimer was a voluntary act (or a 
“transfer”) done merely to avoid the 
creditors’ claims. This voluntary act 
was argued to be a “fraudulent con- 
veyance” under the Virginia stat- 
ute.® Ms. Willey countered that her 
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disclaimer was not a transfer. In- 
stead, she contended that the admit- 
tedly voluntary act of disclaiming 
prevented the insurance proceeds 
from ever becoming an asset that 
she owned, in turn she could not 
transfer what she did not own.’ Ms. 
Willey’s argument flowed from an 
analysis of the language used in 
Virginia’s disclaimer statute. Ms. 
Willey asserted that, as of the 
decedent’s death, the Virginia dis- 
claimer statute treated her as hav- 
ing predeceased the insured. Be- 
cause the statute treated her as 
having predeceased her husband, 
Ms. Willey argued that the insur- 
ance proceeds were required to be 
paid to the decedent’s children as 
the secondary beneficiaries named 
by the decedent. Ms. Willey con- 
cluded that she could not participate 
in a fraudulent transfer because the 
statutory language provided that 
she never had a transferable right 
to the proceeds." In other words, her 
interest in the proceeds never 
“vested.”!' The Virginia Supreme 
Court agreed. 

The creditors’ last argument re- 
lied primarily on the fact that Ms. 
Willey’s disclaimer appeared to be 
made with an obvious intent to 
evade creditor attack.'* The credi- 
tors also argued that Ms. Willey’s 
acts were so egregious that the court 
should equitably disallow her dis- 
claimer, even if the plain language 
of the statute would permit it.'* This 
argument fell upon deaf ears. The 
Virginia Supreme Court reasoned 
that the legislature’s failure to in- 
clude a provision for fraudulent 
transfers in Virginia Code §64.1-193 
meant that a court was not free to 
create a “fraudulent transfer excep- 
tion” to the plain statutory lan- 
guage.'* 

The court felt constrained to ad- 
here to a strict interpretation of the 
unambiguous language of the dis- 
claimer statute even though its in- 
terpretation reached an undesirable 
result (at least from the creditors’ 
point of view). Ms. Willey’s dis- 
claimer of more than $350,000 of life 
insurance proceeds was her 
children’s windfall. The 
disclaimant’s intentions were obvi- 


ous: avoid a creditor attack, while 
at the same time keeping the money 
in the family. Notwithstanding that 
Ms. Willey’s motives appeared less 
than admirable (again, from the 
creditors’ perspective), the court ex- 
plained: 

While in the construction of statutes, the 
constant endeavor of the courts is to as- 
certain and give effect to the intention 
of the legislature, that intention must 
be gathered from the words used, un- 
less a literal construction would involve 
a manifest absurdity. Where the legis- 
lature has used words of a plain and defi- 
nite import, the courts cannot put upon 
them a construction which amounts to 
holding the legislature did not mean 
what it has actually expressed.{Citing 
Barr v. Town & Country Properties, 240 
Va. 292, 295, 396 S.E. 2d. 672, 674 (1990) 
(quoting Watkins v. Hall, 161 Va. 924, 
930, 172 S.E. 445, 447 (1934)).] © 


The court clearly agreed with Ms. 
Willey’s argument that “as a result 
of such disclaimer, she acquired no 
interest in the insurance proceeds 
because the disclaimer related 
back"® to the effective date of the 
insurance policy.”'’ (Emphasis 
added.) The court concluded, 
“Kathleen Willey’s disclaimer re- 
lated back ‘for all purposes’ to the 
effective date of the insurance policy 
and, thus, she acquired no property 
interest which could be trans- 
ferred.”'® 


Fraud and Disclaimers 
Under Nontestamentary 
Disclaimer Provision 

The Florida statutory provisions 
regarding disclaimers of 
nontestamentary property, such as 
life insurance proceeds, are con- 
tained in §689.21.'° The Florida 
nontestamentary disclaimer statute 
more thoroughly addresses dis- 
claimers than its now-repealed Vir- 
ginia counterpart, and states in per- 
tinent part: 


Unless the grantor, or a donee of a power 
of appointment, has otherwise provided 
by a nontestamentary instrument with 
reference to the possibility of a dis- 
claimer by the beneficiary, the interest 
disclaimed shall descend, be distributed, 
or otherwise be disposed of in the same 
manner as if the disclaimant had died 
immediately preceding the death or 
other event which causes her or him to 
become finally ascertained as a benefi- 
ciary and his or her interest to become 
finally ascertained as a beneficiary and 


his or her interest to become inad- 
equately fixed both in quality and quan- 
tity, and, in any case, the disclaimer shall 
relate for all purposes to such date, 
whether filed before or after such death 
or other event. An interest in property 
disclaimed shall never vest” in the dis- 
claimant. (Emphasis added.)?! 


Consistent with ruling of the Vir- 
ginia Supreme Court in Willey, fraud 
should probably not be a successful 
argument to set aside a Florida dis- 
claimer. Like the Virginia provision 
at issue in the Willey case, dis- 
claimed property in Florida never 
vests with the disclaimant. That 
conclusion prohibited the Willey 
court from creating a fraud excep- 
tion in Willey to the disclaimer stat- 
ute.” A valid disclaimer cannot trig- 
ger the application of Florida’s 
fraudulent conveyance statutes. An 
analysis of what constitutes a 
fraudulent transfer under the 
Florida Fraudulent Transfer Stat- 
ute, which is based the Uniform 
Fraudulent Transfer Statute, shows 
that the applicability of fraudulent 
transfer concepts requires an own- 
ership” interest in the asset alleged 
to have been fraudulently trans- 
ferred.™ 

ES. §726.101 illustrates the need 
for a transfer to involve property 
owned by the transferor. Section 
726.102(12) defines transfer as “ev- 
ery mode, direct or indirect, absolute 
or conditional, voluntary or involun- 
tary, of disposing of or parting with 
an asset or an interest in an asset, 
and includes payment of money, re- 
lease, lease, and creation of a lien 
or other encumbrance.” (Emphasis 
added.) 

FS. §726.102(2) defines “asset” as 
“property of a debtor.” 

In order to prevail under Florida’s 
fraudulent transfer statute, a credi- 
tor must establish that the “trans- 
fer” involved an “asset.” If the trans- 
ferred item was not an “asset,” the 
transfer cannot logically be a void- 
able transfer.” 

The disclaimer statute, §689.21, 
specifically provides that a dis- 
claimed asset never vests in the 
name of the disclaimant. Because 
disclaimed property never vests in 
the disclaimant, a disclaimer of a 
beneficial interest does not involve 
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a “transfer” of an asset or prop- 
erty.”’ No fraudulent transfer occurs, 
as a result of a disclaimer, under 
Florida’s fraudulent conveyance 
statutes. 

Moreover, the Virginia statute did 
not explicitly contain a fraudulent 
transfer exception. Like its Virginia 
counterpart, F.S. §689.21 neither 
includes the word “fraud” nor has an 
explicit exception for a fraudulent 
disclaimer. Florida should follow 
Willey in not creating a fraudulent 
transfer exception. The Florida Su- 
preme Court has clearly stated that 
“when a statute is clear and unam- 
biguous, courts will not look beyond 
the statute’s plain language for leg- 
islative intent or resort to rules of 
statutory construction to ascertain 
intent.” City of Miami Beach v. 
Galbut, 626 So. 2d 192, 193 (Fla. 
1993); Holly v. Auld, 450 So. 2d 217, 
219 (Fla. 1984); Lee County Electric 
Cooperative, Inc. v. Jacobs, 820 So. 
2d 297 (Fla. 2002). 


Financial Condition Affects 
Validity of Disclaimers 

For solvent disclaimants, making 
a disclaimer under F.S. §679.21 
should allow the Willey-like result 
to occur. Ms. Willey, who was admit- 
tedly insolvent at the time of her 
disclaimer, probably would not pre- 
vail in Florida, because Florida, 
unlike Virginia in 1997, has an in- 
solvency exception in its disclaimer 
statute. 

Financial information, not intent, 
determines whether the Florida dis- 
claimer is permissible. A disclaim- 
ant must be concerned about his or 
her personal finances because FS. 
§689.21(6) unambiguously states 
that a claimant who is insolvent 
cannot disclaim.”* The testamen- 
tary’® disclaimer statute—F.S. 
§731.801—also has an insolvency 
exception. Florida is one of the mi- 
nority jurisdictions® that statuto- 
rily prohibits insolvent debtors from 
disclaiming nontestamentary or tes- 
tamentary gifts and devises. Florida 
clearly prohibits disclaimers by in- 
solvent beneficiaries. Florida clearly 
omits any prohibitions about 
whether a fraudulent transfer can 


invalidate a disclaimer. And, as 


Florida is one of the 
minority jurisdictions 
that statutorily 
prohibits insolvent 
debtors from 
disclaiming 
nontestamentary 
or testamentary 
gifts and devises. 


mentioned above, the concepts of 
Florida’s fraudulent conveyance 
statutes are not incorporated in 
Florida’s disclaimer statute.*! 

The problem then is not the issue 
of an insolvency prohibition. In- 
stead, the problem is the enforce- 
ment of the prohibition. FS. 
§$732.801 and 689.21 neither define 
the term “insolvent” nor provide who 
has the burden of proof to establish 
the disclaimant’s “insolvency.”*? No 
published decisions interpret the 
insolvency provisions under §689.21 
or 732.801. 

What is “Insolvent”? 

Some people equate solvency with 
collectability, i.e., the ability of a 
creditor to collect a debt owed by a 
debtor. In Florida, collectability is 
not synonymous with solvency. A 
Florida resident can be very 
wealthy, but immune from collec- 
tion. Ownership of substantial credi- 
tor-exempt assets—such as home- 
stead real estate,** annuities,** IRA 
accounts,®* disability payments,” 
pension plans,*’ or insurance poli- 
cies**—does not mean that the debt 
is collectable. For the purposes of 
interpreting Florida’s insolvency 
exception to testamentary or non- 
testamentary disclaimers, the ques- 
tion becomes: Does the definition of 
“insolvent” require inclusion of ex- 
empt assets? 

© Tax Court’s Interpretation of “In- 
solvent” May Assist 

Federal law has touched thor- 
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oughly on this issue. For example, 
insolvency is defined in the Inter- 
nal Revenue Code as follows: 

[Flor purposes of this section [Code 
§108], the term “insolvent” means the 
excess of liabilities over the fair market 
value of assets. With respect to any dis- 
charge, whether or not the taxpayer is 
insolvent, and the amount by which the 
taxpayer is insolvent, shall be deter- 
mined on the basis of the taxpayer’s as- 
sets and liabilities immediately before 
the discharge. 


26 U.S.C. §108(d)(3). 

The Internal Revenue Code’s defi- 
nition of “insolvent” hinges in large 
part on the fair market value of “as- 
sets.” The term “assets,” as used in 
IRC §108(d)(3), is not defined else- 
where in the Internal Revenue 
Code. Questions have therefore 
arisen as to whether the term “as- 
sets” means all assets, or merely 
nonexempt assets. Jurisprudence 
has evolved with different conclu- 
sions as to whether the term “assets” 
in IRC §108(d)(3) includes exempt 
assets. 

Cole v. Commissioner, 42 B.T.A. 
1110 (1940), first addressed this is- 
sue. The Cole court did not include 
exempt insurance assets in calculat- 
ing the (in)solvency of the debtor. 
The Cole court concluded, “In deter- 
mining the amount in which 
petitioner’s net assets were in- 
creased as result of the cancellation 
of petitioner’s indebtedness by his 
creditor, i.e., the amount of 
petitioner’s assets which ceased to 
be offset by claims of creditors, there 
should be, and has been, omitted 
from the value of petitioner’s assets 
the value of his equity in 10 life in- 
surance policies.” Jd. at 1113. 

Applicable New York law prohib- 
ited creditors from reaching Mr. 
Cole’s insurance.” The court there- 
fore concluded that the state statu- 
tory law creditor-exempt insurance 
assets required that the insurance 
policies be excluded as “assets” for 
purposes of applying §108 of the In- 
ternal Revenue Code. Exclusion of 
the insurance made Cole insolvent. 
By being insolvent, Cole avoided tax 
recognition for the forgiven debt. By 
excluding exempt assets in deter- 
mining whether a taxpayer was re- 
quired to recognize income upon 
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cancellation of indebtedness, the 
court’s ruling favored taxpayers at 
the expense of the Federal Treasury. 
After Cole, more taxpayers were 
definitionally “insolvent” under 
Code §108. When taxpayers are 
definitionally insolvent, they are not 
required to recognize income upon 
cancellation of indebtedness. Cole 
afforded people who held valuable 
exempt assets the opportunity to 
avoid recognition of income when a 
cancellation of indebtedness event 
occurred. 

Times and laws change. The U.S. 
Tax Court now interprets the term 
“assets” as used in Code §108 to in- 
clude exempt assets. Jn re Carlson, 
116 T.C. No. 9 (2001). Because of the 
Tax Court’s decision in Carlson, tax- 
payers with significant exempt as- 
sets are “solvent” under Code §108— 
exposing them to a greater 
possibility of having to recognize 
income upon a cancellation of in- 
debtedness—even though they may 
be “judgment proof” under state or 
other federal law. 

¢ Bankruptcy Court Interpretation 
of “Insolvent” May Assist 

Bankruptcy law also defines the 
term “insolvent.” The Bankruptcy 
Code defines “insoivent” as 
(A) with reference to any entity other 
than a partnership and a municipality, 
financial condition such that the sum of 
such entity’s debts is greater than all of 


the entity’s property, at a fair valuation, 


exclusive of — 
* *K 


(ii) Property that may be exempted from 
property of the estate under §522*° [of 
this title]. 


11 US.C. §101(32). 

The Bankruptcy Code’s definition 
of “insolvency” conflicts with the 
definition under the Internal Rev- 
enue Code: The Bankruptcy Code 
excludes exempt assets when deter- 
mining “insolvency.” 

Each definition has a purpose. In 
the context of bankruptcy, increased 
potential for a debtor to be insolvent 
allows more successful litigation for 
the bankruptcy trustees.*' A com- 
mon element for bankruptcy avoid- 
ance actions requires insolvency.” 
In the context of the federal tax 
laws, however, a decreased potential 
for insolvency allows for more rec- 


Cole afforded 
people who held 
valuable exempt 

assets to avoid 
recognition of 
income when a 
cancellation of 
indebtedness event 
occurred. 


ognition of cancellation of indebted- 
ness income. 

¢ Contrasting Tax With Bank- 
ruptcy 

The Carlson court determined 
that IRC §108(d) could have in- 
cluded the definition of “insolvency” 
requested by the petitioner (i.e. , that 
used in the Bankruptcy Code). But, 
the court noted that Congress did 
not adopt the Bankruptcy Code’s 
definition of “insolvent.” The 
Carlson court concluded that Con- 
gress, which clearly is capable of 
enacting legislation which unam- 
biguously excludes exempt assets 
when determining solvency,** must 
have elected not to include such lan- 
guage in the Internal Revenue Code. 
The Carlson court ruled that Con- 
gressional omission of an “insol- 
vency” clause (similar to that of 
Bankruptcy Code’s definition of in- 
solvent) in the Internal Revenue 
Code was not inadvertent.‘ The 
Carlson court found it obvious that 
Congress did not define of insol- 
vency in Title 26 of the United 
States Statutes (Tax Code) as it is 
defined in Title 11 (Bankruptcy 
Code) so as to deliver a different re- 
sult.* 

¢ Florida is Without Definition 

Because no courts have inter- 
preted the term “insolvent” in the 
context of Florida’s disclaimer stat- 
utes, there is no guidance. The 
Florida Legislature must determine 
what it seeks with the disclaimer 


statute. It was explained above how 
the definition of “insolvency” in the 
Tax Code increased revenue by uti- 
lizing a definition which contra- 
dicted the Bankruptcy Code’s “insol- 
vency.” It was also explained how the 
Bankruptcy Code definition of “in- 
solvency” increased an estate’s 
avoidance actions. Each definition 
clearly produces a desired result for 
the relative code. If Florida’s goal is 
to protect creditors, exempt assets 
would not be included when calcu- 
lating the disclaimant’s solvency. On 
the other hand, if Florida’s goal is 
anything other than to protect the 
creditors, then exempt assets should 
be included when calculating “insol- 
vency” for disclaimers. 


Without a Definition, 
There Is Litigation 

Two courts interpreting the con- 
cept of “insolvency” in the context 
of two federal statutes have con- 
cluded that exempt assets are in- 
cluded (the Tax Code) or excluded 
(the Bankruptcy Code) when deter- 
mining assets and insolvency. With- 
out clear direction, without an ex- 
plicit definition of “insolvent,” 
without an assignment of the bur- 
den of proof to show insolvency, and 
without any applicable case law, the 
term “insolvent” remains a matter 
for litigation under F.S. §§689.21 
and 732.801. 

¢ Florida Statutes May Assist 

A resort to the Florida statutes 
other than the two disclaimer stat- 
utes for guidance in the definition 
of “insolvency” leads to the Florida 
Fraudulent Transfer Statute, F.S. 
Ch. 726. Although Ch. 726 may not 
apply to the disclaimer statute, its 
definition of “insolvency” may be 
persuasive. One court noted, “Sec- 
tion 726.103(1) lays down the insol- 
vency rule—that a debtor is insol- 
vent when the sum total of all his 
liabilities exceeds the fair value of 
all his assets. That is the only rule 
defining insolvency. (Emphasis 
added.)*® 

Section 726.103 defines “insol- 
vency” as: 
726.103 Insolvency.— 


(1) A debtor is insolvent if the sum of 
the debtor’s debts is greater than all of 
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the debtor’s assets at a fair valuation. 
(emphasis added) 

(2) A debtor who is generally not paying 
his or her debts as they become due is 
presumed to be insolvent. 


Section 726.103(1)’s definition 
clearly includes “assets” in the for- 
mula for definition of insolvent. But 
the statute clearly does not identify 
whether exempt assets are included 
in the “asset” formula. A failure ei- 
ther to specifically include or ex- 
clude exempt assets complicates the 
conundrum. In addition, a debtor’s 
insolvency under §726.103(1) is of- 
ten difficult to prove, thereby per- 
suading many creditors to resort to 
the presumption set forth in 
§726.103(2).*’ That section does not 
require a definition of the term “as- 
sets,” instead, a creditor must only 
show that a debtor is not current on 
the payment of his or her debts. A 
wealthy Floridian, with significant 
exempt assets who chooses not to 
liquidate his exempt assets to pay 
his creditors, could be insolvent un- 
der §726.103(2). Section 726.103(2) 
also makes the burden of proof de- 
sirable to the creditor as the debtor 
must provide proof that he or she is 
paying debts as they become due.** 
Under §726.103(2), the debtor is 
“presumed to be insolvent.” Ulti- 
mately, creditors will constantly re- 
fer to the Florida Fourth Circuit 
Court of Appeals, which has con- 
cluded that there can be a presump- 
tion of insolvency under §726.103,* 
when utilizing §726.103(2). 


Willey and the Solvent 
Florida Disclaimant 

Absent insolvency, one may think 
that a Willey-like result will be uni- 
formly achieved for the disclaimant. 
At the beginning of this article, the 
hypothetical identified a beneficiary 
disclaiming an interest in a testa- 
mentary or non-testamentary asset 
after judgment creditor’s liens had 
been properly perfected. If the re- 
sult of the disclaimer results in pay- 
ment of the disclaimed property to 
a family member, as done in Willey, 
and if that money is then delivered 
into a trust for the benefit of the 
family members (including the dis- 
claimant, as occurred in Willey), it 
would appear that a strict adher- 


The best definition 
for “insolvency” in 
Florida is under 
§726.103, which 
mirrors the Uniform 
Fraudulent Transfer 
Act. But, it may be 
neither persuasive 
nor helpful. 


ence to the plain language of 
Florida’s disclaimer statute could 
lead to an absurd result, especially 
when the value of the disclaimant’s 
exempt assets exceeds the amount 
of his or her liabilities. A Florida 
court could disagree with the Vir- 
ginia Supreme Court’s strict adher- 
ence to the statutory language. To 
avoid the result reached in Willey, 
the creditor would need to convince 
a court to rule that the plain lan- 
guage of §689.21 must succumb to 
attack if the application of the plain 
language leads to an untenable re- 
sult. Achieving such a ruling is not 
an impossibility. The Florida Su- 
preme Court has reasoned that “it 
is a basic tenet of statutory con- 
struction that statutes will not be 
interpreted so as to yield an absurd 
result. Dorsey v. State, 402 So. 2d 
1178 (Fla. 1981); State v. Webb, 398 
So. 2d 820 (Fla. 1981); Austin v. State 
ex rel. Christian, 310 So. 2d 289 (Fla. 
1975).” Wollard v. Lloyd’s and Com- 
panies of Lloyd’s, 439 So. 2d 217, 218 
(Fla. 1983). A would-be disclaimant, 
who sails clear of “fraudulent trans- 
fer” and “insolvency” issues, could 
still run aground if a creditor could 
convince a court that the result of 
the disclaimer was inequitable and 
prejudicial to others. 


Conclusion 

All disclaimer statutes are not 
alike. Florida has prohibited an in- 
solvent beneficiary from disclaim- 
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ing. However, there is no statutory 
definition or case law in Florida de- 
fining “insolvency.” Insolvency has 
been proven to be the focal point for 
other federal and state statutes. 
Federal income tax statutes require 
the inclusion of exempt assets when 
defining “insolvency,” while federal 
bankruptcy laws exclude exempt 
assets when defining “insolvency.” 
The best definition for “insolvency” 
in Florida is under §726.103, which 
mirrors the Uniform Fraudulent 
Transfer Act. But, it may be neither 
persuasive nor helpful. The Ch. 726 
definition neither includes nor ex- 
cludes exempt assets when measur- 
ing insolvency under §726.103(1). 
The solution for defining “insol- 
vency” may be under §726.103(2) 
which ignores the term “asset” and 
instead requires a ledger review of 
the party’s debt payments as they 
become due. Because the burden of 
proof has been found to be on the 
debtor to disprove the presumption 
of insolvency under §726.103(2),*° 
the creditor may more easily prove 
insolvency under §726.103(2). This 
review may also be the easiest and 
most judicially convenient for han- 
dling the definitional issue of “insol- 
vent.” At present, most solvent Flo- 
ridians can disclaim inheritances. 
Insolvent Floridians cannot. The 
inequity of affording solvent parties 
disclaimer rights while denying 
those rights to insolvents may de- 
liver constitutionally framed argu- 
ments for tomorrow. Until then, in- 
solvent Floridians are compelled to 
abide by the Florida statutes and be 
told their disclaimer rights are non- 
existent. O 


‘The Florida statutes have been so 
little reviewed by the courts that one 
court wrote: “The language in. this sec- 
tion [689.21] is substantially similar to 
the disclaimer of interests statute per- 
taining to wills and intestate succession 
in section 732.801, Florida Statutes. 
While there are no Florida cases inter- 
preting either of these sections, a sub- 
stantial number of jurisdictions have 
recognized that a disclaimer of a devise 
precludes an interest in the devise from 
ever vesting in a disclaimant because 
the disclaimant is treated as if he had 
died prior to the triggering event, i.e., 
the death of the testator. The following 
cases from other states illustrate the ap- 
plication of this legal concept.” (Empha- 
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sis added.) Young v. Dept. Admin., 524 
So. 2d 1071 (Fla. 1st D.C.A. 1988). 

2 However, as outlined below, Florida 
is less permissive in allowing debtors to 
disclaim inheritances. 

3 This code section has been amended. 
This will be referred to as Virginia’s “Old 
Code,” while the newly legislated code 
will be referred to as the “New Code.” 

* Virginia’s Code §64.1-193. 

5 Abbott v. Willey, 479 SE 2d 528, 529 
(Va. 1997). 

® Under fraudulent transfer law, a 
fraudulent transfer action against the 
children could allow the remedy to be 
recovery the asset transferred. 

7 Constructive fraud does not require 
intent to conceal, but rather focuses 
upon the transfer being given without 
value. The creditors were willing to ar- 
gue actual fraud as well as constructive 
fraud. 

8 Willey, 479 S.E. 2d at 529, (citing 
Code §55-80 and §55-81, Virginia) 

Td. at 530. 

10 Td. at 530. 

| The term “vest” is not included in the 
Virginia Code, new or old. But, that term 
is specifically used in Florida. 

2 Willey, 479 S.E. 2d at 529-530. 

13 Td. at 530. The claim further asserted 
unjust enrichment of the children which 
was summarily denied. 

4 Td. at 530. 

16 Td. at 530. 

16 The Florida statute describes the ef- 
fect of disclaimer to, A... relate for all 
purposes to such date [the hypothetical 
date of A... as if the disclaimant had 
died immediately preceding the death or 
other event which causes her or him to 
become finally ascertained as a benefi- 
ciary.]. 

1 Willey, 479 S.E. 2d at 530. 

18 Td. at 530. 

19 Disclaimers of testamentary devices 
are addressed in FLA. Start. §732.801. 

20 The concept of vesting was inter- 
preted by the Virginia Supreme Court. 
In Florida, the concept is specific and 
unambiguously described in the statute. 

21 Fria. Stat. §689.21(3)(a). 

22 Willey, 479 S.E. 2d at 530. 

23 Stat. §726.102(12) defines a 
transfer as disposal of an asset. 
§726.102(2) defines asset to be 
“[p]roperty of the debtor ... .” Hence a 
transfer requires disposal of an asset 
which is disposal of the debtor’s prop- 
erty. §726.102(10) defines property to 
mean “anything that may be the sub- 
ject of ownership.” (Emphasis added.) 

24 Stat. ch. 726. 

25 Fa. Star. ch. 726. More particularly, 
transfer is defined in 726.102(12) as: 
“Transfer” means every mode, direct or 
indirect, absolute or conditional, volun- 
tary or involuntary, of disposing of or 
parting with an asset or an interest in 
an asset, and includes payment of 
money, release, lease, and creation of a 
lien or other encumbrance.” 

26 Stat. §726.102(13). 

27 In Willey, the court followed this logic 
when it wrote, “[W]e conclude that once 


Kathleen Willey disclaimed her interest 
in the insurance proceeds, those pro- 
ceeds were to be distributed. . . as if 
Kathleen Willey had died before the ef- 
fective date of the insurance policy. . . 
the effective date of the insurance policy 
precedes the events that gave rise to the 
plaintiffs purported cause of action 
against the Defendants.” 479 S.E. 2d at 
530. 

28 That section specifically states, “The 
right to disclaim otherwise conferred by 
this section shall be barred if the ben- 
eficiary is insolvent.” 

29 As defined in BLAck’s Law DicTIONARY 
(7th ed.), Testamentary means, “1. Of or 
relating to a will or testament. . .2. Pro- 
vided for or appointed by a will.” 

30 Other known insolvent prohibitions 
are: ALA. CoDE 43-8-295 (1985); Mass. 
Gen. Laws. ANN. 191A 8 (West 1990); 
Minn. Stat. ANN. 525.532(6) (West Supp. 
1991); N.J. Rev. Star. Ann. 3B:9-9 (West 
1990); and Wasu. Rev. Cope. ANN. 
11.86.051 (Supp. 1991). 

31 Interestingly, California has decided 
to prohibit an action against a benefi- 
ciary as provided by CAL. Pros. CopE 283 
(West Supp. 1991) Hence, you may be 
able to allege fraud, but cannot sue the 
transferee. 

32 A helpful guide may be the Bank- 
ruptcy Statute §101(32) definition of in- 
solvent: 

“(32) °insolvent” means - 

“(A) with reference to an entity other 
than a partnership and a municipality, 
financial condition such that the sum of 
such entity’s debts is greater than all of 
such entity’s property, at a fair valua- 
tion, exclusive of - 

“(I)property transferred, concealed, or 
removed with intent to hinder, delay, or 
defraud such entity’s creditors; and 
“(ii) property that may be exempted from 
property of the estate under section 522 
of this title.” 

33 Fa. Const. art. X, §4. 

34 Fla. Star. §222.14. 

35 Stat. §222.201 or 222.21. 

36 Fria. Stat. §222.18. 

37 Fa. Stat. §222.21. 

38 Fa. Stat. §§222.13 and 222.14. 

39 Similar to Fia. Strat. §222.13 or 
222.14. 

40 This section is entitled, “Exemptions” 
and lists the exemptions allowed. 

41 The avoidance action of 11 U.S.C. 
§547 [preferential transfers] requires 
that the debtor be insolvent at the time 
of transfer and the action for avoidance 
of a constructively fraudulent transfer 
under 11 U.S.C. §548(s)(1)(B) [fraudu- 
lent transfer] requires that the debtor 
be insolvent after the transfer is made. 

#2 Without solvency, there cannot be 
preferential transfer actions and con- 
structive fraud actions by trustees. 

43 Carlson’s insolvency test was liter- 
ally what the Bankruptcy Code permit- 
ted. 

44 Section 101(26) of the Bankruptcy 
Code specifically excludes exempt prop- 
erty in the formula. Section 108 of the 
IRC unfortunately is not specific. 


45 Carlson, 116 T.C. at 31. In fact, the 
Carlson court followed the expressio 
unius est exclusio alterius concept when 
concluding: “We conclude that the deci- 
sion of Congress not to define the term 
‘insolvent’ in section 108(d)(3) to exclude 
specifically such exempt asset in deter- 
mining whether a debtor is insolvent for 
purposes of section 108 was intentional.” 
The Carlson court’s footnote 13 then re- 
fers to Myron M. Sheinfeld’s comment 
to Congress at the hearings for HR 5043, 
96th Cong. 1st Sess (1979) that, “the dif- 
fering definitions of insolvent will, un- 
less made consistent, cause substantial 
trouble and litigation.” Hearing in HR. 
5043 before Subcommission on Select 
Revenue Measures of the House Com- 
mission on Ways and Means. Carlson, 
116 T.C. at 32. 

46 Levin v. Ethan Allen, Inc., 823 So. 2d 
132 (Fla. 4th D.C.A. 2002). 

‘7 Because §726.103(2) is not framed as 
an alternative to the insolvency rule in 
§726.103(1), its [§726.103(2)] only role 
is to ease the court into the ultimate 
determination on the question of sol- 
vency. Levin, 823 So. 2d at 134. 

48 This is not as easy to prove as one 
may think. The Fourth Circuit Court of 
Appeals prevented summary judgment 
and wrote: “There is no authority to sug- 
gest that balance sheet solvency cannot 
be used to rebut the presumption of in- 
solvency under section 726.103(2), 
thereby precluding summary judgment. 
Section 726.103(2) creates a rebuttable 
presumption of insolvency. Where fail- 
ure to pay debts as they are due creates 
a presumption, such presumption may 
be logically rebutted by proof that the 
debtor is not insolvent. This may include 
proof that the sum of the debtor’s debts is 
not greater than all of the debtor’s assets 
or that other debts are being timely paid. 
When that occurs, summary judgment is 
precluded as issues of fact exist. See Levin 
v. Ethan Allen, Inc., 823 So. 2d 132 (Fla. 
4th D.C.A. 2002) (recognizing that balance 
sheet test available to rebut insolvency 
presumption). Balsamo v. Gruppo 
Ceramiche Ricchetti, S.P.A., 862 So. 2d 
812, 813 (Fla.4th D.C.A. 2003).” 

49 “The Levins [the debtors], who had 
the burden of rebutting the statutory pre- 
sumption of insolvency. . .” (Emphasis 
added.) Levin, 823 So. 2d at 133. 

50 Td. at 134. 
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Legal Chat Talk Show Popular in 
South Florida Haitian Community 


anguage is not a barrier 
for South Florida Haitian- 
Americans who want to 
know more about legal is- 
sues. The Haitian Lawyers Associa- 
tion provides a weekly television 
and radio show, spoken in Haitian 
Creole, for a growing South Florida 
Haitian-American community. 

Since 1999, the Haitian Lawyers 
Association (HLA) has produced a 
television legal talk show, called 
“Koze Legal.” Koze Legal, trans- 
lated to English as Legal Chat, was 
established as a forum to educate 
South Florida’s Haitian-American 
community about important legal 
issues and its rights and responsi- 
bilities in various areas of law. 

Additionally, the association be- 
gan a call-in radio show in Febru- 
ary that broadcasts on local talk 
radio and expands the listening au- 
dience to include more than 300,000 
Haitian-Americans living in South 
Florida. Plans are underway to 
broadcast the pretaped television 
shows on radio, too. 

“The show has received great re- 
views from the community,” said 
Lisa Metellus-Hood, president of 
HLA. “It serves as another avenue 
to provide access to the legal com- 
munity that is not readily available 
for some, especially Haitian people.” 

The project is one opportunity 
for the nonprofit voluntary bar 
association to ensure it carries 
out its mission to protect and 
promote the general welfare of 
the Haitian-American commu- 
nity and other minority resi- 
dents in the South Florida area, 
Metellus-Hood added. 

Koze Legal covers a wide spec- 
trum of legal topics related to im- 
migration, criminal law, family law, 


bankruptcy, domestic violence, real 
estate, and landlord/tenant law. 
With its unique format, it is the 
only television program run by Hai- 
tian lawyers, spoken in Creole, and 
completely created for the Haitian 
community to address particular 
legal concerns. 

Attorney Beatrice Cazeau, HLA 
vice president, and HLA member 
and attorney Donald Gelin produce 
the show and have served as hosts 
of the show. The 30-minute show, 
produced four times each month, 
usually includes a host with three 
guests. Several HLA members and 
other various professionals from 
the community appear as guests to 
discuss their specific areas of law 
as well as assist in the production 
of the show. 

Cazeau added that she receives 
“wonderful feedback from the pub- 
lic.” The show provides a forum to 
answer questions about topics that 
may be culturally accepted but are 
legally unacceptable in a city or 
county. 

Since radio is a primary source 
of information for the Haitian com- 
munity, the move to add a radio 
show was ideal. A recent South 
Florida poll showed that 60 percent 
of Haitians 30 to 49 years of age and 
68 percent of those 50 and older lis- 
ten to Creole radio. 

The television shows are aired 
periodically throughout a given 
week on Island TV, a local televi- 
sion network. In past years, the 
show previously aired on the Hai- 
tian Television Network and WLRN 
Public Access Television. 

To help fund the legal chat shows, 
The Florida Bar Foundation awarded 
HLA with a $5,000 Voluntary Bar 
Association Community Grant. 
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Another aspect of HLA’s mission 
is to increase the enrollment of Hai- 
tian law students through education 
and mentoring opportunities as well 
as creating community networking 
opportunities for its members, local 
organizations, and businesses. 

HLA provides scholarships to de- 
serving Haitian law students at four 
South Florida law schools. Its an- 
nual gala, a celebration of the many 
accomplishments within the Haitian 
community, is held in January to 
support the scholarship program. 
Metellus-Hood said the gala is a 
wonderful testament to the support 
the Haitian community receives 
from the larger community. 

More than 400 judges, lawyers, 
community leaders, politicians, fam- 
ily, and friends attend the festive 
event. In addition to scholarships, 
proceeds from the 2005 gala will help 
fund tuition expenses for at least 75 
Haitian students in the hurricane- 
ravaged area of Gonaives, Haiti. 

HLA also coordinates a joint ju- 
dicial reception with other minor- 
ity bar associations in the South 
Florida community—Caribbean 
Bar Association and Wilkie D. 
Ferguson, Jr., Bar Association. It 
held its first CLE seminar in May, 
entitled, “The ABCs of a Successful 
Law Practice.” 

Metellus-Hood concluded by re- 
iterating how important it is to pro- 
vide legal services to those who 
can’t afford them. 

“We are a small group but we are 
committed to serving our commu- 
nity.” 


Attorney and HLA member Lissette 
Labrousse and The Florida Bar’s Toyca 
Williams, voluntary bar liaison, contrib- 
uted to this report. 
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Lawyer Services 


@ A-A-A Attorney Referral Service ~ 

Every month over 13,000 people Call seeking a 
Lawyer due to our Innovative Marketing Strate- 
gies. Call today - Is your phone ringing like it 
used to? 


AUTOMOTIVE 


FORENSIC SERVICES 


@ Accident Investigation, Injury, Death, 


Property Damage, Defect, Negligence, Fire, Fraud, 


Bad Faith, Faulty Repair. State/Nationwide,¢ 
Salvatore R. Raimondi, Sr., (561) 832-6022, 
website: www.AAFSA.com; 

E-mail: AFSASSOCIATES @AOL.COM. 


BOOKS 


@ Save 50% on law books. Call National Law 
Resource, America’s largest law book dealer. 

We BUY and SELL. Visa/AX Excellent Condition. 
Your Satisfaction Guaranteed. 800-886-1800 
www.nationallaw.com 


Handwriting 


= American Document Examiners, Rita Lord: 
1208 Marine Way, Suite 303 North Palm Beach, Fl 
33408. Court qualified expert witness in Federal, 
Circuit, Probate, District Courts and arbitration cases 
throughout the U. S. Phone (561) 622-6310; 
www.americandocumentexaminers.com. 


Handwriting 


@ Forensic Document Examiner/Handwriting 
Expert: Don Quinn, 101 Century 21 Drive, Suite 


123, Jacksonville, FL 32216, (904) 721-3434. Thirty 


years experience in Federal and State Crime 
Laboratories. Qualified in Federal and State 
courts. Retired FDLE Document Examiner. 


Handwriting 


@ Certified Forensic Document Examiner, 
Thomas Vastrick, 380 S. State Road 434,Suite 


1004-132, Altamonte Springs, FL 32714. (800) 544- 
0004. Formerly with U.S. Postal Inspection Service 


Crime Lab. Over 27 yrs. Experience. ABFDE 
Certified (former Board Director.) Court qualified 
throughout southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of 
Certified Planners (AICP). Author, AICP 
Professional Practice Manual. 35+ years 
Experience in Land Use, Site Plans, and Code 
Compatability, Consistency & Compliance. 
Solin and Associates, Inc.; (407) 682-7200; 
(407) 252-7200 cell; saiplans @aol.com: 


Law Enforcement & Security 


@ Lou Guasto Law Enforcement & Security 
Expert Witness. Retired Police Chief with 
twenty-six years of Law Enforcement experi- 
ence. F. B.I. Academy graduate. Former 
University Criminal Justice Instructor. (954) 434- 
0413, www.EXPERTWITNESS.COM/GUASTO. 


Medical 


@ Physicians For Quality: Credible medical 
experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral 
appraisal for estate & tax 540-989-5727. 


Police Liability Expert 


@ Outstanding criminal justice expert on 
legal standards and factual issues. Ten years 
experience as certified Florida Department of 
Law Enforcement instructor on use of force, 
report writing, jail liability, and Federal civil 
rights issues. Testified in federal force case 
with $200,000+ verdict. Flat fee rates. Call for 
free initial phone conversation. David Farash, 
Esq., Tampa, (813) 222-8930. 


Premises Liability & Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. William 
T. Gaut (239) 593-8033. Naples, Florida. Visit 
Web site: www.wtgaut.com. 


Master House Studios 


- Forensic audio enhancement & restoration services 
for attorneys and law enforcement agencies. 


- Free estimate and audio analysis of your recordings. 
- Over 13 years of professional audio experience. 


2906 NW 108th Ave Miami, FL 33172 


Masterhse@aol.com 


305-629-8355 


ATTORNEY REFERRAL SERVICES EXPERT WITNESS CONTINUED EXPERT WITNESS CONTINUED 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 54 years of practice in Florida 
exclusively in the area of real estate law, “AV” 
rated, Chair of Dade County Bar Ass’n Real 
Property Committee 1995-2004, is available to act 
as expert witness or consultant in real property 
litigation in all Florida counties. 20185 East 
Country Club Drive, #607, Miami 33180, (305) 933- 
2266, fax (305) 682-1533. 


PRE-SETTLEMENT 


LAWSUIT 


@ Pre-Settlement Funding - Non-Recourse 
Cash Provided now - To Plaintiff's &/or Attorneys - 
before lawsuit settles. Also, Cash provided now for 
in-force Structured Settlements. Fast & simple. 
Nationwide Funding Group, LLC; 
www.nationwidefunding.us; (800) 355-0649 
(561) 714-0660; Jeff A., CPA, CCFC. 


STOCKBROKER FRAUD 


@ Call us to talk over remedies available to 
your clients who have securities account losses. 
Referral or co-counsel; expert witness affiliations. 
David McGee and Peter J. Mougey, Beggs & 
Lane, Pensacola, (850) 432-2451. 


STOCKBROKER MISCONDUCT 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock and 
commodity broker misconduct. Mr. Blum has vast 
experience within the securities industry, as a 
former licensed broker; former associate of a 
large New York law firm that defended many 
brokers and brokerage firms; former intern for the 
NASD Arbitration Department; a published author 
and coauthor of securities arbitration articles; and 
an approved Arbitrator for the NASD and NFA. 
Referring attorneys are gladly paid in accordance 
with Florida Bar rules. Blum, Silver & Schwartz, 
LLP, 12540 W. Atlantic Bivd., Coral Springs, 
FL 33071; phone (954) 255-8181, fax (954) 255- 
8175, 1-877-STOCK-LAW. 
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1-800-733-5342 

To advertise in the 

| section, call Bruce 
Mellingerat 

bmelling@flabar.org 


‘Lawyer Services 


If it's a question of 


Safety... 


The answer must be 


Professional 


Engineering, Safety, and 
Security Experts 
(All Disciplines) 


Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 961-995-7429 


Full background at: 
www.expertinsurancewitness.com 


Bill Hager, President 
Former Insurance Commissioner 
Former NCCI, CEO 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


MEDICAL/DENTAL MALPRACTICE EXPERTS- ALL SPECIALTIES 
STAT: - 4HO ! 


FREE! HCAI MEDICAL TEAM REVIEW OF MEDICAL RECORDS! 
FREE! WRITTEN REPORT IF CASE HAS NO MERIT! 
FREE! ON GOING CONFRENCE TUTORIALS! 


Billions & Billions of dollars have been awarded to our clients in 22 

years. Over 12,500(+) Repeat Law Firms in 40 states. Preeminent in U.S. We have the 
perspicacity to bring you “up to speed” quickly & refine your presentations. Our specialty 
is preparing counselors new to this arena. Our Fee $395! No bills, nothing to sign. Depo 
& courtroom questions free! Avoid name sellers - they have “plants” infesting their lists! 


Plaintiff & Defense. CALL US! 

Health Care Auditors, Inc. Toll Free 877-390-HCAI1 
1656 Arabian Lane Facsimile 727-573-1333 
Palm Harbor, Florida 34685 


Telephone 727-579-8054 


PROCESS SERVICE. 


CRISP & ASSOCIATES, INC. 


WE SERVE PROCESS IN: 


*SE GEORGIA 


* SE SOUTH CAROLINA 


* CHATHAM COUNTY- 
SAVANNAH, GA 


* PERMANENTLY APPOINTED IN ALL COURTS 
* UNLIMITED ATTEMPTS AT TWO ADDRESSES 
* ROUTINE SERVICE ATTEMPTS MADE WITHIN 1-3 DAYS OF RECEIPT 


912-898-9973 


CRISPANDASSOCIiATES.COM 


.flabar.org 


THE FLORIDA BAR 
About the Bar « CLE « Legal Links ° 
Contact Us 


Bio 


3 


It is not too” 
early to start 
thinking about 
the 2005 Florida 
Bar Directory! 


Call 
Randy Traynor 
at 
(850) 561-5685 
TODAY! 


Time is passing. 
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Lawyer Services 


ASSOCIATES, INC. 


Nationwide Public Records Research & 
Document Retrieval Services 


IRIS GRANT BUCHMAN 


1181 SuHipwarcu Circe 
Tampa, Florida 33602 
TEL. (813) 226-8810 Fax (813) 226-8710 
E-mait: [grantbu@aol.com 


Cost Effective, Expeditious Document Recovery Services 


COMPUTER FORENSICS 

Computer Crime Investigations Child Pornography 
Search & Seizure (Evidence Gathering) Deleted File Recovery 
Corporate Cases: Hard Disk/Floppy Disk Recovery 

Internet Abuse Cases Litigation Support 

E-Mail Abuse Cases Password Recovery 

Employee Termination Keystroke Capture 
Network Intrusion Detection Accounting Fraud 
Network Forensics PDA Search & Seizure 
Wireless Security 

KNOWLEDGECLOUD, LLC 

http://www.knowledgecloud.com 


E-mail: info@knowledgecloud.com 
Fax: 1-866-804-0306 


PHONE: (321) 266-7852 


Working For Law Enforcement, Attorneys and Corporate Entities 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $315 
(USS., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED-} Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


May 2005 CLE Video Replays 
Basic Real Estate 
(#021 8) Marriott Marina #223 


Pensacola, May 12 
Northwest Fla Legal Services #277 


Ft. Lauderdale, May 11 


Jacksonville, May 5 
Omni Hotel #154 


Orlando, May 5 
Radisson Hotel Downtown #071 


Saint Petersburg, May 12 
Bar Association #263 


Fort Myers, May 6 
Holiday Inn Riverwalk #170 


Sarasota, May 12 
Hyatt Hotel #042 


Tallahassee, May 6 West Palm Beach, May 12 
The Florida Bar Annex Room 114 #054 Palm Beach County Bar Assn. #232 


Basic Criminal Law Family Law Alimony 
(#0232) and Child Support 


Fort Lauderdale, May 27 (#0214) 
Marriott Marina #223 


Pensacola, May 5 
Northwest Fla Legal 
Services #277 


For registration information, see www.flabar.org or call CLE Registrations 
at 850/561-5831. On-site registration is by check only; however, please 
verify programming with CLE Registrations before making plans to attend. 
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Blumberg Excelsior 
Corporate Creations Dave @pperdan.- 


Crisp & Associates Miss Jenkins, hold all my calls ’til | find my phone. 


East Bay Mortgage 

Empire Corporate 7 
Fast Case 11 
Florida Lawyers Mutual Cover 3 
Gilsbar 15 
Government Liaison 51 
Harvey E. Morse, P.A. 39 
Health Care Auditors 31, 50 
IGB Associates 51 
Insurance Metrics 50 
Int’] Genealogical 21 
Knowledge Cloud 51 But | digress. 
Lawyers Direct 17 a 
LexisNexis Cover 2, 25 
Marcia Lippincott 19 
Master House Studios 51 
Med Witness 

Noble Royalties 

Professional Safety 

QLTT International 

Ricci, Leopold 

Wachovia Bank 

West 


How can it be insider trading if a little bird told me? 
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_ Gain the StatutesPlus advantage: Visit west.thomson.com/westlaw/statutesplus or call 1-800-762-5272 today. 
THOMSON 
WEST 


L-311400/2-05 


2005 West, a Thomson business 
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